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“The first law of ecology: Everything is connected to everything else...The second
law of ecology: Everything must go'? somewhere... The third law of ecology: Nature
knows best.”
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*Of the many forces that have influenced peoples, understanding of their relation to nature, perhaps the 18

most significant early influence is the conception of nature contained within the Judeo-Christian tradition.
Most explicit exposition of the Judeo-Christian idea of man and nature can be found in the storigs of
creation...”
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Western [devlogy of Nature” Boston College Environmental Affairs Law Review. 43, 1999, p. 48.
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*The history of life on earth has been a history of interaction between living things and
their surroundings. To a large extent, physical form and the habits of the earth’s vegetation
and its animal life have been molded by the environment. Considering the whole span
of earthly time, at the opposite effect, in which life actually modifies its surroundings,
has been relatively slight. Only within the moment of time, represented by the present
century, has one species- man- acquired significant power Lo alter the nature of his
world” !

Rachel Carson. Silent Spring, 1962, p. 16.
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Collins, Gem, Quotations. New York: Harper Collins Pub, 1997, p. 128.
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Elton, C.S. The Ecology of Invasions by Animals and Plants. London, 1958,
NONTY
A socicty cannot persist as a genuine demoeracy unless the people in their majority understand technalogy
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and ecology well enough to make responsible decisions...” Ophuls, W. Ecology and the Politics of Scarcity.
New York: W.H. Freeman, 1977, p. 159,

Hardin, G. “The Tragedy of the Commons.” Science 162, 1968, pp.1243-1248. 56
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“The polluter pays principle is widely accepted as a means of paying for the cost of pollution and 57

control... The polluter pays principle is an economic principle, simply meaning an imposition of the
cost of pollution abatement on individual polluters, rather than on the public purse...” Larsson, M.L.
The Law of Environmental Damage. New York: Kluwer Publications, 1999, p. 90.
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The Eurapean Community ("the EC Treaty™), signed in Rome, March 25, 1957, included an entire Title
devoted to environmental protection. Title XIX, Article 174 (ex Article 130r) states, “1. Community
pelicy on the environment shall contribute to pursuit of the following ohjectives: preserving, protecting
and improving the quality of the environment; protecting human health; prudent and rational utilization
of natural resources; promoling measures at international level to deal with regional or worldwide
environmental problems.”
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Conservation Law Foundation of New England v. Browner, 840 FSupp. 171 (D.Mass, 1993). The *
Court held that “although the citizen suit provision of the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) did not itself authorizc class action suits” class action
status may be available to litigants that meet the requirements set out in Rule 23 of the |U.S.| Federal
Rules of Civil Procedure.
See also Sierra Club v. Morton, 405 U.S. 727 (1972), This well-known case st the bar for organizational
standing in the U.3. The United States Supreme Court held that “a person has standing to seek judicial
review... only if he can show that he himself has suffered or will suffer injury, whether economic or
otherwise.” This case is relevant because organizations are usnally the claimants in environmental
class action suits.

Sierra Club v. Costle, 657 F.2d 298 (D.C. Cir. 1981); Vermont Yankee Nuclear Power Corp. v. Natural “
Resources Defense Council, Inc. 435 U.S.519, 98 S.Ct.1197, 55 L.Ed.2d 460 (1978). Akthough these
cases focus on the enforcement of administrative procedure rather than environmental law, they are

nenetheless important precedent environmental class action cases in the United States.

Calabresi & Melamed, Property Rules, Liability Rules and Inaiienabiliry: One View of the Cathedral,  **

85 Harv. L. Rev. 1089 (1972).
Rodgers, W.H. Environmental Law, vol.1, West Publishing, 1986, 31, 45
National Environmental Policy Act of 1969 (42 U.S.C. $4321) ¢
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Stone, C. Should Trees Have Standing: Toward Legal Rights jor Natural Objects. Los Allos: Kaufmann %7

Books, 1972.
Sierra Club V. Morton, 405 U.S. 727 (1972),.  *
Juan Antonio Gposa v. Fulgencio Factoran (GR No. 101083 Phil. 30 July 1993), printed in: Warching
the Trees Grow: New Perspectives on Standing to Sue for Environmental Rights, TUCN 1995,
SIND PPN PING 13NN Dy MY DY ANMD D30 0ot ) PDNP N P el
.25.1.2001 /N 7 DY
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*Anew policy argument that shifting of loss by victims of accident could be justified on the ground that
the defendant was in a strategic position, if not to prevent accidents, al least to provide compensation.
The cost might act as an incentive to greater investment in safety and could in any event be spread by

49

5¢

51

insurance or higher prices umong the consumer public.”
1.G. Fleming. The American Tort Process, 1988 in: Escola v. Coca-Cola Bottling Co,, 24 Cal 2d 453,
150 P2d 436 (1944).
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Applegate, J. §. and Compbell-Mohn, C. “Risk Assessment: Science, Law and Policy.” Natural Resonrces

and Environment, Spring 2000.

Water Pollution Control Act of 1948, (codified as umended at 33 U.S.C. $$1251-1387, Pub. L. No: 80- %
845, 62, STAT. 1155.

Federal Water Pollution Control Act Amendments of 1972, (codificd a1 33 US.C., $$1251-1376 %
(Supp. ¥ 1975}, Pub. L. No: 92-500, 86 STAT. 816.

Air Pollution Control Act of 1955 (codified at 42 US.C. $57401-767Ly; Pub. L. No: 84-145, 69.  **
STAT. 322.; us amended in 1990, Pub. L.. 101-549).

Clean Air Act of 1963 (codified at 42 U.S.C. § 7408, Pub. L. 88-206, 77 STAT, 392, "¢
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Wuoolley, D., Pugh-Smith, 1., Langham, R., Upton, W., eds. Envirommentel Law. Oxford: Oxford !
University Press, 2000.

Larsson, M.L. The Law of Environmental Damage, Liabtlity and Reparation: Kluwer Publications, 1999.
The Review of Paradell-Trius. L. "Principles of International Environmental Law: An Overview.” *
European Community and International Law (RECIEL). Vo1, 9, 2000. p. Y3.
Developments—International Environmental Law, 104 Harv. 1. Rev. 1485 (1991).

hetp:fiveww. jim.com/eustom. htm

Parist. Francesco, The Formation of Customary Law, September 3. 2000.

http:Awww.gmu.edu/de partments/law/faculty/ papers/docs/01-06.pdl

Vicnna Convention on the Law of Treaties. [Signed al Vienna,

Austria, May 23, 1969 and entered into force on January 27, 1980].
hetp:/fwww.tufts.cdu/departments/fTletcher/multi/texts/BHI38.1xt

Vienna Convention on the Law of Treaties Between States and lnternational Organizations or Between
Intemnational Organizations, | Signed 21 March 19864, htp:/www.tletcher.ufis.edw/imult/texts/BHES3 1x1t

hitp:www.law.cornell.eduftopics/international htesl
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A2 ININD INAY NPT NIABNI 1M MPTA P DYNDO0I

Sy van - MMING 1’20 7MN1A0N NProIn

11 ,0TI73Y 20 A MONKRY P 102 ©09 1930 NIWIA ~ ¥The Trail Smekter Arbitration
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The Harmon] 11970 ¥ NIPYN DR DN MMIPY DY ¥ap 2770 MNP0 PO
Harmless use of territory) Pt} 51073 NI7 P00 IWn NI D00 1980 1Y ({Doctrine
DN XTI NPNTING DPRIHY 01 IR0 1Y SR WAND DWN 1PN (principle
VAYAI 22123 13 PR IMY NN YW PN IXIPTN OTNN INIY D01 00w Y
TN NINGT IMNINK ,IIOR NN 7180 MINDPIAN P 702 N3, (Corfu Channel) 19
.DMION DWPIND DIVY 7 P31 oM

Harmon, J. {Former U.S. Auorney General), Treaty of Guadalupe Hidalgo [nternational Law, 21 Op ®

- Att'y Gen'| 274 (1895).

Trail Smelter Case (US v. Canada), UN Reports of International Arbitration Awards, Vol. 3. (1938 & 10
1941): 1905.

DPREN Y TR PN DTN 32 198671 YIPW INAT DYDY DAWAN 1933 AW NPnYn ne oty U
DR 2Y 77 NoN D709
Nollkaemper. A.. International Envivonmental Law in the Courts of the Netherlunds. - Published
International Environmental Law in National Courts. London: in: M.A. Anderson & Galizzi PA., The
British [nstitute of Intenational and Comparative Law, 2000

Corfu Channel (UK v. Albania). 1949, ICJ Rep. 2
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2N ONNI NI MRTENN

T2 92T NINYT NZ 1RO 7PN DN DANPIOV DT MNAPYI ) TY PYRIN Mpna
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P2, FIN2%03 DPPYRN TN AN CTYOND NN MY NN IINDPIN PR ab 109
DMI9DIUN OPPYI OMD B3 NIDIND NINND T NP2y NN N9y MIY0I WNYn
NN NPNNA (The 1963 Moscow Nuclear Test Ban Treaty ;72N NOI0NT K7 NOI8Y INON)
DOMDNIN NN NNPDY NI T P NNYD TN DMONIT 1A N3N 13 INIPIN 1110 N2 0IDN
JP20R 90NN TN AR PY0AN NIN 2109 11D PIN 1 YNNI RY
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(™

Lac Lanoux ( France v Spain), 24 ILR 101, t957 (English) 156. 1959, !

Developments. supra at 1500, 2 My9I0 1710 Yy 1071 .0t 0awna nToan 18p

MANT

Brown, E., Weiss, P. 5. and Magraw, D, International Environmenta! Law, New York: Transnational,
1992.

The UN Conference on Environment and Development (UNCED), held in Rio de Janero, Brazil,
1992. http:/fwww.ciesin.org/TG/PY IREAT Y funced hira

The Nuclear Test Cases 1CT Rep Australia v. France, 22 June 1973 p.99; New Zealand v. France. 23
Tune 1973, p. 135,

17 TMUINY NIYYI ,PHNNNT DAY NMISXN IN DN DY 11 119212 Yy nyran N 199572 D)
DY PATINGR DMD?] 2Y TN NIDNDT TN o7y D

14

15

16

Gubrikovo-Nagymaros Project Case, [CI Judgment. 25 September 1997.37 %7

ILM 162, 1998. Cited in: International, Regiona) and National Envirunmental Law (Fred .. Morrison
& Rudiger Woltrum, eds.) Boston: Kiuwer Pub., 2000, p. 24.
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OMNPIW NINN S 2Y 2R DR KD NVYI I NPY I {sic utero o) ION 12UN TP
DMPION NPPIND YANYNZ TN NI ONN 12N IND AN P12 ANTIY 1INK e
1209 NPT TN DR, MOIAN DIPN IMSAN NPT T 03 12207 MR Y NI
12 AN 29 DY KO NOW M9 1IN 29 Y MON N1IPD DN NINN NPTHN Wi Dy Nia»
TN 12 INDI PTN N HINTI NP0 VIN DY DINY ,NIND DIPH 90D IMIIND

JParna nadren 9y oA noyw BWTO
(DI SY MON KN} 2"NIND DAY NID WOINI JTY VAYNN NIN AN INTN 0oWNi

WNND TN A ¥ TMMUND MY WHRYY ,2"INY ONInD WPRIY DIPTHY SNRND
International , Regional and National Environmenta! Law, ibid, p.136. The cases include: '8

1. Tuna dolphin [; measures affecting alcoholic and malt beverages GATT, BISD,1993:

2. Tuna dolphin [1, 1994;

3. Taxes on automobiles, GATT 1994;

4. Import ol shrimp, WTO doc. 1998;

5. Reformulated Gas: US .-Standards for Reformulated and Conventional Gasoline.

See Kenneth P. Ewing and Richard G. Tarasofsky, The Trade & Environment Agenda: Survey of Major

Issues und Praposals, From Marrakech to Singapore. Bonn: IUCN/ICEL, JIUCN Publications, 1997.;

See also Richard B. Stewart, Environmental Regulation and International Competitiveness, 102 Yale

Law Journal 2093 (1993}, 232; makes a distinction between measures aimed at products and those

aimed at processes.

113 NPVRYD PROTMNT TRRA VPR MO0 PI0ITYD NYNNY NPIPNKN MY PN 1m0
JIVAYE 37 MPING 73 NRINTI 090 MNPYH SW N1 IN NI MAIPaNnh mn D5y m2en
NN NV NP NIYOY NIYY PINIT JINSTIND TIINND PYT 190 TN JINNY NNYD N3N
W 1TII MAFIT MODIID VYT M0 PR MY JI% 198971 Y17 PTINI INOVIND VT 172 .127200
190 N MY NSUHB) TTY NPITRBN . DRA0N TW00BKH MINHN MNTN MZDNNY PO WaN
PN DY AN DINY NN ANY TIYOD NNION NINY TIIT2 SENSTTN T NanD
YDA DMNSDIN 2NN DPIN8N DPINT 1T 10 5Y PRY A0 NN LOMINND R naav
R Rlamiviph)

http:/fwww.rohclinc.ce/englcu/cu_waste.doc June 16,2002,

Susanne Hempen: “The Danish Bottle Case™ in: Training Materials on Waste Munagement, A Report
prepared for the European Environmentat Bureau
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NONN" NN TH POINT DMN DN DNIY PTN MBYN MM D00 P19 AmMnn neonn
DYTYO NI NI )W MINIRIN  MAND YRINDDAN PN 5P INN0N X2 NtNP0na .y mn
JOINIDIN MNA0N PIN NINIPYN YN 72 DR MIND YN NIN 0”700

MINTAN NN llar! N29NNY BYVIYN TIYNY
MIINI DWYN NIV NPT DNIDI J0sYnn DOIN TYINDIN N2A0N N3N0 UMY
MNP M IR [F National Environmental Policy Act) NEPATTI PN 2"RWNI PN 196972 .00
Sv NODNN D32 NYION D5 YN 2 22 2amn mpavnn MINON AN NPPNN NN

1999 1189 NYNYT DAWHD NTI0N OIKY 0 NDA0N PTN IY U103 phe e by nxynavne - 20

Bluefish Tuna Fishing Could Land Japan in Court. Environment New Scrvice, November 1999,
htip:/ens.lycos.comfens/jun99/1999L-06-1 1-04.hitm]
National Environmental Policy Act, 42 U.S.C. A. 54321 2

DO NP NN Y31 P3N0 NN PRRIY IWNN 70N REPNN TONN N NEPAT 2
TPRI0N NIJNHY PNV RN NN TINNY INND D) NOR 120300 2Y Dvown »wipond mvh
AUNRNY MOINNNZIPNA DN DN JUnnn e 72 Sw 0Yn T9Y INanan nrae nbyin 2"NNKa
289y 10 .NPND 077990 NOD 10N D)
The U.S. Comncil on Environmental Quality noted in their tenth annual report that: “In some ways, NEPA
may turmn out to be the most influential of our environmental laws for it not only sets forth our basic
national goals for environmental protection, but it also tells us that essential to achieving them is foresight.”
hup:/iwww.epa.gav/history/topicsfearthday 2. htm

by yrasnwd JNEPAT M27¥n NN N O) ¥3T0 ,]IDJ"JP » DN L2070 INDD UL 2"NN N
A(EQ 12898) NNy 182,000 199473030018 MNEUD P80 MM »ahin nravaon mawnn
*...each Federal agency shall analyze the environmental effects, including human health, economic and
social effects, of Federal actions, including cffects on minerity communities and low-income communities,
when such analysis is required by [NEPAL.” hittp:/fwww.epa.goviearth | r6/6ra/ej/ 12898 mmo.htm 24.6.02
“In enacting NEPA, Congress recognized that nearly all federal activities affect the environment in some
way and mandated that before federal agencies make decisions, they must consider the effects of their
actions on the quality of the human environment. NEPA assigns CEQ the task of ensuring that federal
agencies meet their obligations under the Act. The challenge of harmonizing our economic, envirenmentat
and secial aspirations has put NEPA at the forefront of our nation’s efforts to protect the environment.”
hittp:/iwww. whitehouse.goviceg/
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NMINDN AN I"NIN NOWHH NPPN 2"NINI PRY NYRIN NRTND DY Mapya 1970 Y01
EPA — 2200 Dy N2

NYMD OGN 722 QDI 2NN DY TPN7I0N DYPTHN MIA1 1O TPan AN EPAT
20N MANT OMNYRIN JTYN D5y M2y My o

DOPTIANPNN N NUYI .DNY N0 MIND YINN D51 8) DIIYT NYID NN 6070 MY
DTN TY SINPINND NPPNN NINNND 5729021 71913 ,N2720 NYNA TPOIND P2 00
19927277 NI RNEN N2N DM I DY

PN VDY IR TNV NNNN 220300 ZY DTRN NYSYNI T2 IMVNY DD DPPRN 196871
DINNIND .The 1968 Biosphere Conference {220 N2 199 N300 MM N “Hvap”
10N NIN 02PN JUCNN UNESCO 50NN 0N I mpn 2 vaoran by owonn
T3 R AION NWIY 197171 [Man and the Biosphere) "0 DTRN" :PNHBA PINN NN
The World Conservation :YYT'11 "N22A0N IPNNN DNPP N0 INNIL DMIDY DNPNND
Strategy

The Common Heritage) DTNN 7¥ TN NYWHN R 12 128,00 N2y 00013,196772
Z¥{of Mankind

MMPH DMNI DPHIRG 172 YV XANWNI D381 Yy 29 132 10N oY 90 nt N

The 1968 Biosphere Conference. %%

.2001 YaNNT heep://www.cciw.calcbrafenglish/page5 html.

The Intergovernmental Conference of Experts on a Scientific Basis for a Rational Use and Conservation 7

of the Resources of the Biosphere, Paris, September, 1968.

The UN Educational Scientific and Cultural Organization (UNESCO) and the International Union for 28

Conservation of Nature and Natural Resources (IUCN).

See Baslar, K. “The Concept of the Common Heritage of Mankind.” Iniernational Law. (1998). 2%

“The common heritage of mankind is a philosophical concept...” p. 7.

“It is a moral principle steeped in natural law. During the middie ages and up until the creation of
secular states, therc was Pax Christiana. .. After the Nazi period, there arose a concept of inalicnable
rights of mankind, protecting human dignity and the essential elements of justice.” p. 11. *Total demand
for global resources will always be greater than the total capacity of nature. Therefore, we need a theory
of justice in using natural resources of vital importance to mankind. That theory of justice is the common
heritage of mankind.” p. 52.
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The Stockholm Declaration of 1972. *Declaration of the United Nations Canference on the Human ~ 2©

Environment.” (1972) 11 ILM 1416.

196% Brussels International Convention Relating to Intervention on the High Seas in Cases of Oil
Pollution Casualties.

3l

International Convention on Civil Liability for Qil Pollution Damage (CLC), 2

1971 Copenhagen Agreement Concering Cooperation in Taking Measures Against Pollution of the  **
Sea by Oil,

1972 London Convention. %

Marpol, The 1974 Paris Convention on Land Based Sources, 1982 UNCLOS, $OLas.  **
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M.L., Larsson, The Law of Environmental Damage. The Hague: Martinas Nijoff Publishers. 19949, 3
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States have...the sovereign right to exploit their own resources pursuant to their own environmental 3

policies and the responsibility to ensure that activities within their jurisdiction or control do not cause

damage to the environment of other States or arcas beyond the limits of national jurisdiction.
According to Paradell-Trius: “The most important international environmental law principle, commonly
endorsed as the basic obligation of tradittonal international environmental law, is that known as Principle

21 of the Stockholm Declaration.” See FN 3, at p. 97.
International matters concerning the protection and improvement of the environment should be handled i
in a co-operative spirit by all countries, big o small, on an equal footing. Co-operation through multilateral
or bilateral arrangements or other appropriate means is essential to effectively control, prevent, reduce
and eliminate adverse environmental effects resulting from activities conducted in all spheres, in such

a way that due account is taken of the sovereignty of all States.
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The Declaration of the Human Environment ~ *

The Stockholm Declaration of Principles Recommendations for Action
The Resolution of Institutional and Financial Arrangements
The Establishment of the UNEP and the Environmental Fund.

NONND YRR NENTY
“Environmental Law Principles”. JOHANNESBURG. South Africa. August 27, 2002, Environment
News Service (ENS) 2002.
http:/fens-news.com/ens/aug2002/2002-08-27-01.asp
.2.9.02 010N DA YN0 DP0Y TR WM PHR IND T ATt N 1A on
httpafwww.globs.co.il/serve/globs/docview.aspTdid=616786
Y NI DU S DRI SPRS DO PO HINYIT AN M PINGT 2000 BP0 99 2 NS
130
50072 IVIRND M1 IMINDIN NPN27A0N MINRT 2"NT NN DY THINA W
UNEP Executive Director Klaus Toepfer, “Summit: Judges Fortify Environmental Law Principles™
JOHANNESBURG, South Africa, August 27, 2002
Environment News Service (ENS) 2002.
http:/fens-news.com/ens/aug2002/2002-08-27-01 .asp
The UN Conference on Environment and Development (UNCED), held in Rio de Janero, Brazil 1992,
1. Building 4 sustainable socicty.
2. Respecting and caring for the community of life.
3. Improving the quality of human life.
4. Conserving the earth’s vitality and diversity.
3. Keeping within the earth’s carrying capacity.
6. Changing personal attitudes and practices.
7. Enabling communities to care for their own environments.
8. Providing a national framework for integrating development and conservation.
9. Creating a global ailiance.
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Development that meets the needs of the present, without compromising the ability of future generations ~ *

to meet their own needs.
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The Rio Declaration (1992).“Declaration of the United Nations Conference on Environment and %8

Development” (1992, 31 ILM, 874).

1. The Earth Charter: a declaration of basic principles concerning the biosphere concept and
reinforcement of the Stockholm Declaration;

49

2. Agenda 21: an action plan with environmental priorities bascd on the declarations of the earth
charter;

3. Financial Resources: financial environmental atd to less developed countries;

4. Technology: further transfer of environmental lechnique according to BAT;

5. Institutional arrangements for further development;

Signing of {ramework treaties for limitation of climate change; preservation of biodiversity and the
precautionary principle.
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The UN Framework Conveation of Climate Change,

The Convention on Biological Diversity,

The Forest Declaration,

The Rio Declaration and Agenda 21,

The action program for the 21st century.

176178 "0y ,1994 (31 DD NNPN MO MNPV ¥izs — 90 vavna n2200 5y naan® n vvn
Mortrison, F. and Wolfrum, R., cds. International, Regional & National Environmental Law. Boston:
Kluwer, 2000.

Freestonc, D. & Hey, E. eds. The Precautionary Principle and International Law, the Chullenge of

Implementation. Hague: Kluwer Law [niernational, 1996; Nicholas Robinson, “Comparative
Environmental Law: Evaluating How Legal Systems Address ‘Sustainable Development™. 27
Environmental Policy and Law 338, (1997).
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Fisher, D.E., Water Law. Sydney: LBC Information Services, 2000, p. 17; 57
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In the North Sea Comtinental Shelf cases the International Court of Fustice held, with respect to customary
international law:

“Not only must the acts concerned amount (o a settled practice, but they must also be such, or be carried
out in such a way, as to be evidence ol a belief that this practice is rendered obligatory by the existence
af arule of law requiring it.” North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark;
Federal Republic of Germany/Netherlands), 1969 ICI Rep.3 at 22, 29, 31, 47 and 51.
htip:/fwww.icj-cij.org/icjwww/idecisions/isummaries/icssummary690220.htm
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U.S. Constitution, Article VI, Clause 2: 7%

“This Constitution, and the Laws of the United Stafes which shall be made in Pursuance thereof; and all
Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme
Law of the Land; and the Judges in cvery State shall be bound thereby, any Thing in the Constitution or

Laws of any State to the Contrary notwithstanding.” [emphasis added].
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15/07/77|  15/07/77 | Convention on the International Regulations for Preventing 21
Collisions at Sea, 20/10/72
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______ Washington, 3/3/73
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Geneva, 1/11/74
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___ ~ Germany, 12/10/72
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31/04/84|  12/02/78 | Protocol for the Prevention of Potlution of the Mediterranean |34
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25/06/89| 27/10/86 | Convention on Early Notification of a Nuclear Accident; 37
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26/12/96| 26/12/96 UN Convention to Combat Desertification in those Countries 52
Experiencing Serious Drought and/or Desertification,
Particularly in Africa; Paris, 14/10/94 S
01/01/97| 1/07/92 MARPOL 73/78 Annex III; London, 17/2/78 53
12/03/97) 21712175 Conventicn on Wetlands of International Importance especially | 54
as Waterfow] Habitat (RAMSAR); Ramsar, Iran, 2/2/71
12/03/97 | 21112175 Ramsar Convention on Wetlands, Ramsar, 2/2/71 55
01/12/98 | 01/05/95 International Convention on Oil Pollution Preparedness, 56
Response and Cooperation; London, 1990
06/10/99| 23/11/72 | Convention Concerning the Protection of the World Cultural 57
and Natural Heritage; Pans, 21/11/72 :
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12/07/54  21/12/45 | Agreement of the International Monetary Fund;
P - New Hampshire, 22/7/44
12/07/54 | 12/07/54 | Apreement of the International Bank for Reconstruction and
i . | Development; Washington, 2/3/54
22/12/600  26/01/60 | Articles of Agreement of the International Develelopment
_ S Association; Washington, 26/1/60
E{QTK)Z 13/10/47 13/10/i47  General Agreement on Tariffs and Trade Geneva, 13/101'47
09/07/76| 09/07/76 | Agreement establishing the Inter American Development
Bank; Washington, 9/7/76
21006/857  01/11/82 | Constitution of the United Nations Industrial Development
Organization; Vienna, 8/4/79
22/03/91 29/05/90 . Agreement establishing the European Bank for
7 reconstruction and development; Paris, 29/5/90
notyet | 30/09/62 | Optional Protocol of Signatures Concerning the Compulsory
ratified - Settlement of Disputes; Geneva, 29/4/58- 3/4/82
TR 070

29/04/58
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Convention on Fishing and Conservation of the Living Resources of the
High Seas; Geneva, 29/4/50

30/09/62

Optional Protocol of Signature concerning the Compulsory Settlement of
Disputes; Geneva, 29/4/58

17/06/83

Convention on the Physical Protection of Nuclear Material; New York
and Vienna, 03/03/80

13/01/93

Convention on the Prohibition of the Development, Production, Stockpiling
and Use of Chemical Weapons and their Destruction; Paris, 13/1/93

22/09/94 | Convention on Nuclear Safety; Vienna, 17/6/94

14/10/94

Protocol for the protection of the Mediterranean Sea against pollution
resulting from exploration and exploitation of the continental shelf and the
seabed and its subsoil; Madrid, 14/10/94

04/12/95

Agreement for the Imp!ementatlon of the Provisions of the United Nations
Convention on the Law of the Sea relating to the Conservation and Management
of Straddling Fish Stocks and Highly Migratory Fish Stocks; New York, 4/8/95

24/04/98

International Convention for the Protection of New Varieties of Plants;
Geneva, 19/3/91
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The Roots of Environmental lLaw and Administratian in Israel

soil. Finally, as the population increases, and the land becomes more crowded, the
serious problem of noise pollution decreases the quality of life.

The gathering of exiles from all over the world has created a unique environmental
quandary. Some parts of the country contain families from countries with very
developed systems for dealing with environmental concerns, who are familiar with
the concepts of recycling, prevention of litter, organic foods, etc. These families live
right alongside families who come from countries that have had less developed
environmental norms. Since environmental quality begins at home, this creates a
situation where it is difficult to have a ground level consensus for environmental
protection. In addition, the education system in Israel has only recently begun a
systematic effort to teach environmental studies in all levels of school. This means
that it will take time to inculcate environmental attitudes to people living in Israel.
When discussing environmental quality with most people in Israel, their immediate
response is that we have enough laws and administrative staff, but need to put some
teeth in this legislation, i.e. we do not have enough enforcement. What they forget is
the first rule of democracy, self-enforcement. In a democratic society each person is
responsible for enforcing the law upon him/herself. Enforcement is first and foremost
an educational process, not a legal one. Therefore environmental protection will only
be effective when each person in Israel understands and internalizes the basic rules of
ecology: “The first law of ecology: Everything is connected to everything else... The
second law of ecology: Everything must go somewhere...The third law of ecology:
Nature knows best.”’

Dr. Richard Laster Dr. Ehud Choshen

Commoner, B. “The Closing Circle: Nature, Man and Technology.” Knopf (1971), pp. 33-34.
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Introduction

determining policy? The “new” act for control of dangerous substances dates from
1993, but in order to get it passed, the Ministry of Environment made it palatable to
members of the Knesset by copying whole sections of the original act. Yet the previous
act dates from the British Mandate and its approach is outdated, if not antiquated. Due
to the lack of modern legislation, most environmental legal enforcement takes place
under the Planning and Building Law and the Licensing of Businesses Law, two statutes
under the responsibility of the Ministry of Interior. In short, measured by their number,
Israel has an immense arsenal of ervironmental laws. Measured by their effectiveness,
it’s time to trim inventories and restock.

Conclusion

The major problem with the environmental legal system in Israel today is not the
individual laws, but rather the composite. [sracl, as mentioned previously, failed to
create an environmental ministry in the carly part of the environmental revolution.
Therefore, environmental laws are dispersed among many ministries, making them
difficult to implement and enforce. Second of all, as long as Israel faces serious security
problems along its borders, the country will not invest the proper resources in
environmental protection, because, while guns are booming, people are more concerned
with their immediate safety and health than the future safety and health of the country.
Third, Israel still maintains a pioneering spirit. People in Israel still believe that we
must increase population and increase the expansion of cities of towns, making
development override environmental concerns. All Israeli governments have
encouraged the birth of children, and the combination of large religious (Moslem and
Jewish) families, plus the increasing immigration from outside the country, has caused
the population of Israel to grow tremendously in the last 20 years. The result has been
a drastic reduction in the amount of open space and a decline in the overall
environmental quality of the environment.

Furthermore, Isracl has depleted her water sources to the point where she will be an
importer of water, either through desalination of the ocean or via neighboring states.
An even more serious problem facing Israel is the fact that as land disappears, the
probleros of the deposit of solid waste and soil pollution become even more critical.
As the land frontier disappears, the amount of land available for agriculture also
disappears and the use of more intensive agriculture further pollutes the available

Xv



The Roots of Environmental Law and Administration in Israel

more than 20 years, and the environment was a natural part of the decision making
process.

The Mimstry of the Environment has raised the position of government policy
making and increased public knowledge. The Ministry created regional departments
for environmental protection, and has significant weight in the planning process and
in governmental decision making. The Ministry has also passed significant
environmental statutes, including laws for the protection of the sea and control
of dangerous substances. The Ministry has also produced regulations in the water
quality field, as well as those regarding the transport and disposal of dangerous
substances. Yet Isracl, by failing to create a central ministry in 1972, enabled other
ministries to continue working in the environmental field, and therefore, dispersed
energy that could have been coordinated into one, united effort to protect the
environment.

Recent studies show that the Ministry of Interior has more power Lo affect the quality
of the environment than the Ministry of Environment. The water resources of Israel
are ““protected” by no less than five governmental ministries. The effect of this plethora
of government administrators working to protect the environment (or his/her own
position) has retarded the proper growth of environmental law and administration.
The gap created has been filled somewhat by several small, non-governmental
organizations, but each works on its own turf, on its own agenda, with only minimal
impact on long range governmental policy.

Israel Environmental Laws: An Overview

As has been aptly pointed out in this monograph, Israel Environmental Laws are a
hodge-podge of unrelated acts. Some laws date from the British mandate, while others
have been recently promulgated. Yet there is no coherent correlation between the new
and the old, nor has there been an attempt to compile a sensible environmental code.
Israel’s air pollution law dates from 1961, and as bold as the Act was when first
passed, today it fails to provide the Ministry of Environment with the tools necessary
to make Israel’s air cleaner. Israel’s water laws date from the 1950’s, but this brilliant
series of legislative acts have been chopped up to satisty political ambitions. How can
one possibly develop a holistic approach to Israel’s water resources with five ministries
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system, Both of these systems of government had an impact on the legal system of
Israel, and its environmental legislation and administration.

Prior to the creation of the state, Israel’s “environmental laws” copied those extant in
other countries of the world. Yet, other than the Building Ordinance, this meant nuisance
statutes aimed at preventing the creation of a health nuisance, but which had no impact
on improving the quality of the environment or protection of natural resources. When
the state was first established, previous legislation from the Mandate period as well as
some Turkish ordinances were adopted in order to have a continuous flow of legislation
to avoid social and economic disruption during the early years of the state. Over time,
most of this legislation was replaced by local statutes, but some remained, including
those laws relating to environmental nuisances.

Environmental Law and Administration in Israel

Administration: An Overview

Israel sent a delegation to the Stockholm Convention and the delegation returned to
Israel bent on creating an environmental unit in the government. This unit, the
Environmental Protection Service was created in 1972, with a staff of some 13
employees. The Environmental Protection Service was given the power to coordinate
environmental administration in Israel, write an annual environmental report, create
the basis for an Environmental Impact Assessment System, and act to promote
environmental education and public awareness.

The Environmental Protection Service continued its activities until the creation of the
Environmental Ministry in 1988. For a small unit with no enforcement powers it had
a tremendous impact on environmental quality in Israel. It raised public awareness,
created the first environmental education programs, developed regulations and
legislation, organized Associations of Towns for Environmental Protection at the
regional level, and Local Environmental Units at the muonicipality level.

The Environmental Protection Service put the topic of environmental protection
on the political map of Israel, but it was unable to pass major environmental
legislation because it was only a unit within a governmental ministry and not a
ministry of its own. Only at the end of 1988 was an environmental ministry created.
By then, most countries in the world had already had environmental ministries for

Xili



The Roots of Environmental Law and Administration in Israel

requirement to set up environmental institutions in one’s home country to further

protect the environment.

Twenty years after Stockholm, the countries of the world met in Rio de Janeiro for

the second international environmental conference. At Rio other principles were

adopted including that of sustainability. In addition, an agenda for the 21st century, or

Agenda 21, was adopted. The Rio Convention created the following important

precedents.

1. The Earth Charter: a declaration of basic principles concerning the Biosphere
concept and reinforcement of the Stockholm Declaration;

2. Agenda21: aplan of action with environmental priorities based on the declarations
of the Earth Charter;

3. Financial Resources: a promise of financial environmental aid to less developed
countries;

4, Technology: further transfer of environmental technique according to BAT;
Institutional arrangements for further development;

5. Signing of framework treaties for limitation of climate change; preservation of
o-diversity and the precautionary principle.

The Impact of International Environmental Law on Israel

The impact of the international community on Israel has been significant because
Israel is very active in the international environmental community. Delegations attend
all major functions, and in the Mediterranean Basin [srael is a leader in promoting
environmental quality. Israel has ratified numerous international conventions and
treaties and adopted local legislation to put those instruments into effect. In addition,
the concepts of precautionary principle, best available technology, and impact
assessments have all been incorporated into Israeli law. On the other hand, Israel has
not ratified the Law of the Sea, nor has it modemized and streamlined its scattered
code of environmental laws.

Environmental Law Prior to the Creation of the State of Israel

[srael was declared a state in 1948 after some 40 years of colonial rule by Great
Britain and several hundred years of Ottoman rule prior to that. Therefore, when the
state was created it inherited parts of the Ottoman code and the British common law
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and to ensure their implementation. NEPA was followed by a Clean Air and Clean
Water Act and a series of laws and regulations that were emulated by other

countries.

International Environmental Law and its affect on the Israel Legal

System

Introduction

International Environmental Law is divided into case law and international conventions.

Case law in the international environmental field has changed significantly in the last

100 years. The early doctrine, known as the Harmon Doctrine, which allowed every

statc to exploit its natural resources without regard for the impact on the world, has

been replaced by a series of principles more consistent with the need to protect the

carth from environmental degradation. Today there are numerous principles of

environmental law, which have been accepted as part of the international legal regime.

Here follow some examples:

1. The good neighbor rule: Do not do to your neighboring country that which you
would not have them do 1o you.

2. The precautionary principle. Take only those steps which are necessary, and only
after determining that they do not cause serious environment impact.

3. The “polluter pays” principle. Pay as you pollute.

4. Sustainable development. Develop the resources of the world so that some will be
left for development by future generations,

5. Intergenerational equity. Do not compromise future generations.

6. BAT: Adopt the use of the best available technology to prevent pollution.

7. Cooperation and transparency on environmental subjects, including the right to
know,

8. Environmental impact assessments. Before taking any action one must consider
the environmental impact of the given measure.

These environmental principles have been developed over the years through case law

and through environmental conventions.

The first major environmental convention of the twentieth century was the Stockholm

Convention of 1972. It set out very early the principles of the good neighbor rule and

the right to use one’s territory without causing damage to others, as well as the
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century and has developed from that time until today. It has influenced all Anglo-
Saxon countries, and those countries that were colonized by the British, including
Israel.

The Roots of Environmental Law

In looking at early Roman law for the roots of environmental instruction, one finds
that Roman Law divided property into communal, public, universal, and the negative
community, meaning property that belonged to no one. Roman law placed natural
resources in the negative community, making them ownerless. This has been one of
the reasons that the environment has suffered. On the one had, water flowing in a
stream belongs to no one; therefore it belongs to all; on the other if it belongs to no
one, who will protect it? Roman Law served as the basis for both the common law and
the civil law systems, As a result, early environmental law had no protective
mechanisms for the protection of an environmental resource. The only way to protect
these resources was under common or civil law provisions for prevention of nuisances.
Early nuisance cases dealt with individual problems of pollution such as accumulation
of horse manure, smoking chimneys, loud noises and disgusting odors, but there was
no provision in the early nuisance law to handle environmental problems at their
source.

Beginning in the 1960s, following a ground swell of public opinion, legislators in
civil and common law countries could no longer depend on the individual nuisance
suit to protect the environment. The United States was one of the first countries in the
world to respond to the need and publish legislation specifically designed to protect
the environment. It began a series of acts which have served as models for other
countries.

The most important of these was the National Environmental Policy Act, known as
the NEPA, which was published in 1969. NEPA required that all government action
be filtered through a mechanism called an environmental impact assessment system.
The assessment process would act to determine whether the proposed action would
have a significant impact on the environment and how that tmpact could be reduced.
The NEPA applied to all budgetary requests or legislative and administrative acts
and decisions, Therefore, it was all encompassing, and, as a result, overnight, as it
were, there developed an environmental community to further the NEPA requirements,
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consideration the cost of polluting the air, water and land. Once these costs have been
taken into consideration, factories would be able to produce more goods while causing
less damage to the environment. Therefore, early economic philosophers felt that they
could keep the capitalist system alive, but reduce its negative impact on the
environment.

This philosophy found its way into environmental legislation and the courtroom. The
United States pioneered polluter-pay legislation to force factory owners to internalize
their pollution of natural resources. From this early legislation arose emission trading
statutes followed by land swaps for protection of open spaces. The international
community adopted similar measures. The courts followed suit by forcing clean up
suits for desecration of the environment and by the creation of environmental funds to
clean up polluted streams and land.

This approach, however, did not take info consideration two sericus factors which
plague decision makers in the environmental field even today: land use planning and
family planning. Although the United States and European countries have attempted
to use land use planning tools to reduce environmental impact, there are still serious
problems in the field preventing the holistic approach so necessary, but so ephemeral.
Even more difficult is the discussion of family planning. There are some countries in
the world that have considered reducing the number of births amongst their citizens,
but most countries have not, due to the negative connotations the subject raises. Israel
has even acted in the opposite manner, by actively encouraging immigration and a
high birth rate. This has had the expected effect on the environment.

The Roots of Law

There are six recognized legal systems in the world: The civil law system, common
law, customary law, Moslem law, Taimudic law, and mixed. The majority of these
systems can be traced back to Roman law, which, itself, was based on earlier legal
systems, including Biblical law. The civil code was a product of the Napoleanic
Revolution in France. With the overthrow of monarchial government, the
revolutionaries decided to write a code of laws to protect the rights of man, The Code
Civile was written i the early 1800’s, and in time was adopted by most countries in
Europe. The common law, which is associated with the English legal system, began
in England at a very early period of time, probably as early as the 10th or 11th
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environment in countless ways and on an unprecedented scale...

Stockholm Convention, June 1972.

As man has increased, both in numbers and in might, the danger to the remaining life
organisms on earth, has become very real. This danger increased with the advances in
science and technology. Not only have these advances placed at man’s disposal tools
which enable him to shape the environment, but they have allowed man to double,
and now even triple, his life span over the last century.

Beginning in the 10th century, the population of the world grew and it will continue to
grow geometrically. This increase in longevity, birth rates and human power is one of
the many causes of the Environmental Revolution which began with a simple book
written in 1962 by Rachel Carson, entitled Silent Spring.

The history of life on earth has been a history of interaction between living
things and their surroundings. To a large extent, the environment has molded
physical form and the habits of the earth’s vegetation and its animal life.
Considering the whole span of earthly time, at the opposite effect, in which
life actually modifies its surroundings, has been relatively slight. Only within
the moment of time, represented by the present century, has one species —
man — acquired significant power to alter the nature of his world.

Mrs. Carson’s book hit the right timbre and its effect on other disciplines was
immediate. The first to respond were the economists, because Mrs. Carson implied in
her book that man would destroy the environment for selfish, economic reasons, If
this were true, then the capitalist system could be one of the causes of environmental
degradation. If capitalism makes the consumer king, and his major role in life is
consumption, then unbridled consumption will slowly eat up the earth’s available
resources.

In order to protect the capitalist system, economists in the West argued that capitalism
was not the villain. There then needed to be some tinkering with the system to enable
capitalism to thrive but not at the expense of the environment. These pioneers of
environmental economics used the term externalities to show that man was not paying
the real cost for producing his goods. To estimate the real cost, one has to take into
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diversity. Ecosystems are ever changing, but they cannot withstand serious traumas.
Things move slowly in the environment, as they do in democratic societies. Quick,
drastic measures can affect the environment as they can affect the democratic process.
In addition, ecology teaches us that all things are interrelated, and the same thing
is true of democratic processes. One cannot affect one aspect of society without
affecting another. This requires a holistic approach to the environment, and to society
itself.

Roots of Environmental Philosophy
In addition to science, one can find roots of the Environmental Revolution in the early
philosophic statements about the importance of man and his place in the environment.
One of the carliest sources of environmental philosophy appears in the Bible itself,
but unfortunately the Bible contains a duality. On the one hand, man is treated as a
part of nature, and not separate from it, but on the other hand, the Bible states that man
has been placed on the Earth to rule over nature.
Later Jewish philosophers, interpreting this dichotomy, disagreed over its context.
The Rambam held that man could not have been placed to rule over the world because
he 1s a part of it, as he was created only after the earth itself, In addition, in later verses
in the Bible, man is treated as part of nature. The Bible calls him “a tree of the field.”
Even the word “Adam,” the name of the first man, comes from the Hebrew word for
earth, adama; which means that man himself sprung from nature and therefore cannot
rule over it,
Other religious philosophers treat the environment in a similar fashion. One finds in
Moslem texts, and even early Buddhist texts, that man is a part of nature, and not
separate from it, But whatever the impact of religion, the fact is that as man has
progressed in time, the conflict between living with nature and controlling it has never
ceased.

Man is both creature and molder of his environment, which gives him physical

sustenance and affords him the opportunity for intellectual, moral, social

and spiritual growth. In the long and tortuous evolution of the human race

on this planet a stage has been reached when, through the rapid acceleration

of science and technology, man has acquired the power to transform his
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and administrative infrastructure for Environmental Law in Isracl. Future sections
will build upon and elaborate on this framework.

In General

The roots of Environmental Law and Administration in Israel stem from environmental
laws and regulations promulgated in other parts of the world. It is therefore pertinent
to tirst discuss the roots of environmental law in general before moving on to Israel.
Modern environmental law is a new discipline. It sprung up in the late 1960°s, nursed
by such diverse disciplines as science, economics, and phitosophy. To begin with,
there is the science of ecology, a discipline which attempts to describe environmental
phenomena. Ecology has been studied since the late 19th century, but it bloomed only
in the middle of the 20th century with the blossoming of the “Environmental
Revolution.” This revelution changed man’s attitude towards nature and his impact
on the world.

Ecology comes from the Greek word “ecos,” meaning house, and it is the study of
planet earth as a home. Ecologists study ecosystems and the inter-relationship of
animals and plants in an ever-changing environment. Early ecologists recognized the
awesome changes man was affecting on the cnvironment and heralded the beginning
of the environmental movement. Learning from these studies, philosophers, economists,
lawyers and policy makers developed a code of principles and laws to reverse the
trend of the destruction of the environment and allow man to live in harmony with
nature.

Early ethics dwelt on the relationship between people, and early laws were simple,
almost primitive, declarations such as do not kill, do not steal, do not commit arson,
etc. More sophisticated cthics developed into instructions for societies as groups or
communities. With time, man developed more sophisticated methods of cooperation,
including political models of community, and moved from protecting the individual
and the community to protecting the rule of law. Yet man has yet to declare an
environmental ethic: “Do not do unto naturc what you would not have nature do unto
you,” or “love nature as yourself”.

The most sophisticated model of community today is democracy, practiced by several
countries, including Israel. The principles of ecology can teach us a good deal about
democracy as well. Ecosystems develop over time and seek for the greatest type of
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Extract

After the recovery of the world from the Biblical Flood, the first recorded instance of
ecological destruction brought upon the world as a consequence of man‘s behavior,
there appear in the Bible two potentially contradicting statements:

“Be fruitful and multiply and {ill the earth: the fear and dread of you shall fall upon all
wild animals on earth, and all birds of heaven, on everything that moves upon the
ground and all fish in the sea... they are given into your hands.”

Compare this statement with, “Never again shall I curse the earth because of man...”
These contradictory statements provide the essence of the dilemma facing men and
women during their stay on Earth. Humans are in a constant, eternal battle to push
themselves forward at the expense of others, or hold themselves back in order to take
their rightful place in society. Does man have the ability to not only fill the world with
fear and dread, but also to understand his actions and control them, in order to allow
him to live in peace with nature?

Does the legal system of Israel provide its citizens with the tools necessary for protecting
the environment?

In this disappearing world, Environmental Law and Administration has a critical
function. It must provide the necessary tools for defending a defenseless environment
from men and women for the sake of the environment and humankind.

[n order to take advantage of the legal tools designed to protect the environment there
must be a constant flow of knowledge. That is the purpose of this work. It introduces
the reader to the Environmental Revolution both in the international arena and in
[srael. It describes the roots of Environmental Law and Administration beginning
from the writings of early Environmental Revolutionaries. It provides background
information on International Environmental Law including sentinel cases before
International Tribunals, Finally, this opening chapter presents an overview of the legal
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