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Article 5: States Parties shall take all appropriate measures: (a) To modify the social and cultural ¢
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over the site and to the government of Israel, as well as the evolution of the
conflict in the public and legal arenas. Next I will analyze the strategies of both
sides, identifying the reasons for the Women of the Wall’s success and examining
its implications. Finally I will propose alternatives for resolution of the conflict in
a manner that grants proper representation at the Western Wall to the Women of
the Wall as well as non-orthodox branches of Judaism.
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refugees).* | have a different view. From my studies on arrangements at the
Cave of the Patriarchs / Al-Haram Al-Ibrahimi and the Prophet Samuel’s Tomb /
Nabi Samuel, | have concluded that when a strong ruling power imposes and
enforces amendments to the status quo and these are implemented over time in
combination with dialogue and coordination, the change will naturally become a
reality.”® The situation can revert to the way it was previously only after the local
sovereign power is replaced through military conquest or political arrangement
(and in cases not situated within occupied territory, collapse of the majority’s
hegemony can lead to a change in the status quo). Glen Bowman, too, found
instances of inter-religious co-existence in holy places shared by more than one
religious group.

This essay aims to analyze the struggle of the Women of the Wall and its
implications, and to address two questions:

1. How and why did a small group of women succeed where stronger and
more powerful forces had been unable to break the hegemonic, orthodox,
masculine and conservative status quo, and how and why did they manage
to advance a pluralistic-religious, gendered agenda in the face of a strong
orthodox establishment whose hegemony had government backing?

2. What are the implications of these achievements for arrangements at the
Western Wall and other disputed holy places?

This essay is based on interviews with the key political players involved in the
conflict and on analysis of documents and publications. It offers an answer to these
guestions and examines the legal and public implications of the achievements of
the Women of the Wall. Towards the end I will present alternatives that could
resolve the conflict and transform the Western Wall into a site for all Jews.

I will begin by discussing the status quo at the Western Wall before and after 1967.
I will then address the dispute regarding existing and new “local custom” and
describe the challenge that the Women of the Wall posed to those with hegemony

14 Scott Atran, Jeremy Ginges, Douglas Medin, and Khalil Shikak, “Sacred Bounds on Rational
Resolution of Violent Political Conflict,” Proceedings of the National Academy of Sciences 104,
no. 18 (2007): 7357-7360.

15 Reiter, “Contest and Co-habitation in Shared Holy Places,” pp. 158-177.

6 Bowman, Sharing the Sacra, pp. 423-424.
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rights could lead to additional demands, such as mixed prayer services (with men
and women) at the Western Wall.1°

The conventional approach in the research literature on holy places that are shared
by more than one religious group holds that holy places are indivisible, and that as
they are “protected values,” the rights to these places cannot be reassigned without
provoking violent conflict. In Ron Hassner’s view, the existence of arrangements
based on divisibility at the Prophet Samuel’s Tomb and the Cave of the Patriarchs
is irrelevant because these arrangements were imposed from above. In an earlier
essay | disputed this view and argued that implementation of these arrangements,
despite their enforcement by a military-administrative government, eventually
creates a new reality that becomes acceptable to both sides.™*

At the religious level, according to Hassner, supreme spiritual power is enhanced
at holy places and, therefore, the community’s obligation to protect their sanctity
is greater. In his view this obligation prevents compromise over local custom
and creates resistance to compromise on matters of control and sovereignty.'? He
emphasizes that a holy place has no alternatives, and that there is no room for
compromise in disputes over holy places that embody religious ideals, tradition,
and affinity with the divine presence and supernatural values. At the same time,
maintenance of the status quo perpetuates the conflict between disputing groups,
with no satisfactory solution in sight and with the potential for each group to
renew the struggle.’® Scott Atran et al. argue that holy places are perceived as a
“protected value” that cannot be the subject of trade or compromise other than
in the context of mutual exchange involving two protected values (such as the
Temple Mount / Al-Haram Al-Sharif in exchange for the return of Palestinian

10 Stuart Charmé, “The Political Transformation of Gender Traditions at the Western Wall in
Jerusalem,” Journal of Feminist Studies in Religion 21, no. 1 (2005): 6, 26.

1t Ron E. Hassner, “To Halve and to Hold: Conflicts over Sacred Space and the Problem of
Indivisibility,” Security Studies 12, no. 4 (2003): 1-33. Yitzhak Reiter, “Contest and Co-habitation
in Shared Holy Places: Samuel’s Tomb and the Cave of the Patriarchs,” in Holy Places in the Israeli-
Palestinian Conflict: Confrontation and Co-existence, ed. Marshall J. Breger, Yitzhak Reiter, and
Leonard Hammer (London and New York: Routledge, 2009), pp. 158-177. See also Glen Bowman,
ed., Sharing the Sacra: The Politics and Pragmatics of Intercommunal Relations around Holy
Places (New York and Oxford: Berghahn Books, 2012).

12 Hassner, “To Halve and to Hold,” p. 8.

% Scott Atran and Robert Axelrod, “Reframing Sacred Values,” Negotiation Journal 24, no. 3
(2008): 221-246.
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established by the Women of the Wall, will influence status quo arrangements
in other disputed sites, and foremost among them the Temple Mount (Al-Haram
Al-Sharif). In my view, the legal and political achievements of the Women of the
Wall cast doubt on the principle of status quo as applied in places that are holy
to different religions, and not just to one religion, making this principle more
flexible and vulnerable in the context of a contemporary Western, democratic,
and multi-cultural society.

The April 2013 court decision did not put an end to the conflict. Indeed, it might
mark the start of a new conflict. The government of Israel is seeking to promote a
solution that might render the success achieved by the Women of the Wall null and
void: extending the prayer plaza up to the section of archaeological park that lies
beyond Mughrabi Gate (known as Robinson’s Arch)® and creating two Western
Walls of supposedly equal status. There is concern, however, that in practice
the historic Western Wall plaza, which is subject to orthodox control, would be
considered the authentic, historical holy place, while the public status of the new
prayer plaza to be inaugurated near Robinson’s Arch would become the focus
of a social struggle. This concern highlights the need for additional alternatives,
beyond those proposed by the government, and | present such alternatives at the
end of the essay.

Stuart Charmé sees a similarity in approach between the Arab-Palestinian stance
that opposed granting more extensive rights of worship to Jews at the Western
Wall during the 1920s, on the one hand, and the conservative orthodox opposition
in Israel to the worship practices of the Women of the Wall, on the other. In both
cases there is concern about losing control to a different group. In the case of
Women of the Wall, the orthodox are concerned that recognition of the group’s

® “Robinson’s Arch” — one of main entrances to the Temple Mount from the west — was a stairway
atop a massive arch, which served as a junction of sorts between the street level and the Temple
Mount plaza. The meeting point between the arch and the Western Wall protruded above the
ground but was identified as part of the arch only in 1838, by the American researcher Edward
Robinson, after whom the arch was subsequently named. Relying on Robinson’s identification of
the arch, Charles Warren deduced where the opposing base of the arch should be by calculating
the curvature of the protruding section near the Western Wall. He excavated vertically and indeed
reached the spot. It was then discovered that at the base of the arch there stood four stores, which
formed part of the market that had once existed along this road. Ronny Reich and Yaakov Billig
exposed these stores, which are now part of the paved roadway. See “Robinson’s Arch,” Wikipedia,
https://en.wikipedia.org/wiki/Robinson%27s_Arch.
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After the government of Israel had succeeded in establishing a new status

quo at the Western Wall, along came the Women of the Wall and once again
shattered the prevailing status quo, not because of a conflict between religions or
nationalities this time but, rather, a conflict between Jews based on demands for
gender and denominational equality with respect to religious ritual and women’s
rights inreligion and society. We now face a legal, social, and political precedent

of paramount importance, whose implications have yet to be fully evaluated.

It is not inconceivable that this precedent, recognizing the new local custom




for disputed Christian holy places in Jerusalem and Bethlehem) or “local custom” —
was a “sacred” arrangement that, if strictly maintained, prevents conflicts.” For
this reason the courts and authorities made sure to preserve the situation as it
was and refused to deviate for the sake of groups facing discrimination. These
status quo arrangements perpetuate longstanding power relations and preserve
the hegemony of a single religious group. By their very nature they impose a
discriminatory system that works against minority groups in holy places that,
by law, are open to all (in contrast to the synagogue of a specific community)
and are sanctified in the eyes of various religious communities. For example,
Muslim hegemony at the Temple Mount and Western Wall, preventing Jews from
praying there publicly (or even visiting during the years 1948-1967), constituted
discrimination against Jews. It is no coincidence that the State of Israel broke
the British and Ottoman status quo on all matters related to the Western Wall,
transferred ownership and control to Jewish hands, and permitted non-Muslims
access to the Temple Mount (without exercising their right to pray there) in order
to redress earlier discrimination and somewhat compensate the Jews for centuries
of discrimination under foreign rule. The government even expanded the site at the
expense of a Muslim neighborhood — the Mughrabi Quarter — which was cleared
of its Muslim residents and demolished in order to create an open plaza several
times larger than the narrow passage that had existed at the base of the Wall until
1967. At the southern end of the Wall the government permitted archaeological
excavations and the opening of an archaeological park that includes a Herodian-
erastreet adjacent to the Wall, which is lined with stones that the Romans cast aside
when they destroyed the Second Temple (at least according to the archaeological
viewpoint endorsed by the leading narrative).® After June 1967 the government of
Israel decided to enclose the prayer area within the historic plaza of the Wall and
declare the area south of Mughrabi Gate an archaeological park.

" Regarding the principle of status quo, see Shmuel Berkovitz, The Legal Status of Holy Places
in Jerusalem (Jerusalem: Jerusalem Institute for Israel Studies, 1997) [Hebrew]. See also Yitzhak
Reiter, Sovereignty of God and Man: Sanctity and Political Centrality on the Temple Mount
(Jerusalem: Jerusalem Institute for Israel Studies, 2001) [Hebrew]; Marlen Eordegian, “British and
Israeli Maintenance of the Status quo in the Holy Places ofChristendom,” International Journal of
Middle East Studies 35, no. 2 (2003): 307-328.

8 Regarding the various points of view, see the following descriptionof new findings by Prof. Shimon
Gibson: Nir Hasson, “Archaeologist: Western Wall Stones Result of Earthquake, Not Roman
Demolition,” Haaretz, 4 January 2015, http://www.haaretz.com/israel-news/.premium-1.635160.
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Given the fierce dichotomy between these two approaches and the beliefs
underpinning them, the achievements gained by the Women of the Wall are
quite striking. A small group comprising just a few dozen women has succeeded
where two major Jewish movements — Reform and Conservative (masorti) — have
failed.

The Women of the Wall scored two significant political successes that surpass even
their legal success: First, they managed to enlist the support of American Jewry.
Second, they united the Reform and Conservative movements with their own for
the sake of negotiations with the government of Israel in order to secure equal
status with the orthodox at the Western Wall. Yet there was a catch: the impressive
achievements of the Women of the Wall demanded a difficult concession. They
had to “align themselves” with the Reform and Conservative approaches, thus
sacrificing their own revolutionary goal — namely, egalitarian worship within the
women’s section of the historic Wall, the stronghold of orthodox Judaism — and
they had to agree to contain their prayer services in a specially dedicated adjacent
area south of the historic Wall, near Robinson’s Arch. As such, they would be
forsaking their aim of changing the prayer practices of the orthodox. For indeed,
their primary goal had been to revolutionize the status of religious women, and
to do so deliberately at the “Holy of Holies” fororthodox Jews, whereas the
Reform and Conservative movements were mainly interested in having the state
recognize them as valid branches of Judaism in every sense, with equal status to
that of the orthodox.

As of the time of this writing (late 2015), it is safe to say that the Women of
the Wall were the pioneers who inspired American Jewry to put pressure on
the government of Israel in support of non-orthodox branches of Judaism. Yet
the instant they achieved success, these women were compelled to sacrifice the
primary and essential justification for their very existence: prayer services within
the women'’s section of the historic Western Wall, and influence on the worldview
of other orthodox women who pray there.

The success of the Women of the Wall set a precedent that made it possible to break
the status quo at a holy place in favor of a minority group that faced discrimination
and in the name of the civil-legal norm of freedom of access to holy places and
freedom of worship therein. Until recently it was accepted that the existing
situation — termed “status quo” (per the nineteenth-century Ottoman arrangement

vii



nullify the import of Judge Sobel’s decision, but it is doubtful that they could
secure the support of non-religious parties.®

The stubborn struggle conducted by the Women of the Wall was a key consideration
in the decision by Jewish Agency Chairman Natan Sharansky to propose the
outline of a solution to this dispute. Sharansky, who was assigned by Prime
Minister Binyamin Netanyahu in early 2014 to find a solution to the intra-Jewish
controversy regarding the Western Wall, including the demands of non-orthodox
Jews, announced during the same month inwhich Judge Sobel’s decisionwas issued
that he had reached an agreement in principle. This agreement, if implemented
as formulated, would radically reorder the prayer service arrangements at the
Western Wall. A third prayer area would be established at the base of the Western
Wall, one of an egalitarian character, equal in size and status to the historical
prayer area that is controlled today by the orthodox. The Western Wall compound
would have one entrance, though which all visitors would pass, and non-orthodox
movements would be incorporated into the administrative body overseeing the
pluralistic and state-associated sections of the Western Wall.

The religious and orthodox, whose word is decisive on matters relating to the
Western Wall, as on all Jewish religious institutions in Israel, view the activities of
the Women of the Wall as practically akin to the placement of graven images in the
Temple. These women’s form of religious ritual is, according to the orthodox view,
sacrilegious. At a joint meeting of the Knesset Internal Affairs and Environment
Committee and the Committee on the Status of Women and Gender Equality,
which took place on April 30, 2013, Knesset Member Moshe Gafni of the party
Degel HaTorah (“Banner of the Torah”) stated, “When | see a woman come to
the Wall, place refilin, and wear a tallit — it strikes at my heart.... This is to be
seen as sacrilege, as an act of the utmost severity.” Knesset Member Menachem
Eliezer echoed his words: “Falsifying Judaism is worse than negating Judaism.”
A few weeks previously, a pashkvil (wall poster issued by religious authority or
source) was posted throughout Jerusalem calling on the public to come and save
the Western Wall, which had been “trampled and defiled by women known as the
‘Women of the Wall,” who seek to desecrate the Wall.”®

° In an interview with Anat Hoffman on November 4, 2014, she speculated that this was indeed
possible, given that it was Justice Minister Tzipi Livni who had prevented such legislation.

% Yoel Koritz, “Women of the Wall: Posters Encourage Harm to Us,” Bhadrey Haredim,11 March
2013, http://www.bholworld.com/Article_EN.aspx?id=52030.
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advertisements on Jerusalem buses, calling on the public to hold bat mitzvah
ceremonies under its auspices.® Buses bearing these advertisements were defaced
when they passed through the ultra-orthodox neighborhood of Mea She’arim, but
this vandalism actually played into the hands of the Women of the Wall because it
drew media attention and exposed the group’s struggle to the general public.

Judge Sobel’s decision was another blow to the hegemony of the orthodox (and
ultra-orthodox or haredi) religious establishment in Israel.* At the same time, the
political power of the orthodox, and particularly the ultra-orthodox parties, has
not diminished but, rather, increased (at least until the split within the political
party Shas). In theory, they have the potential to introduce legislation that would

® Noam (Dabul) Dvir, “Haredim Vandalize Buses Featuring Women on Campaign Ads,” Ynet, 20
October 2014, http://www.ynetnews.com/articles/0,7340,L-4582248,00.html.

* Gad Barzilai, “Political and Legal Culture in Israel,” in Trends in Israeli Society, vol. 2, ed.
Ephraim Yaar and Zeev Shavit (Tel Aviv: Open University, 2003), p. 68 [Hebrew]. See also Shakdiel
v. Minister of Religious Affairs, HCJ 153/87, Piskei Din, vol. 42 (2) 221 (1988), and Poraz v. Mayor
of Tel Aviv-Jaffa, HCJ 953/87, Piskei Din, vol. 42 (2) 309 (1988) [Hebrew]. Another challenge
to orthodox hegemony was the 2009 High Court of Justice decision that the state should allocate
funds to non-orthodox institutes for religious conversion on an egalitarian basis. No less important
is the fact that individuals who have undergone a non-orthodox conversation may also register as
Jews in the population registry; see Protocol No. 9, Committee for Immigration, Absorption and
Diaspora Affairs, Knesset 18, Jerusalem, 1 June 2009 [Hebrew]. See also the petition submitted
by the organization Brit Ne’emanei Torah ve-Avodah (Covenant of Torah and Labor Loyalists)
regarding the appointment of rabbis to religious councils and objecting to the selection process
for municipal rabbis. The High Court of Justice criticized the process, labelling it a “complicated
and clumsy political process” that undermines proper administrative guidelines. The organization
claimed that the orthodox branch of Judaism exploits its political power to intervene in elections
for municipals rabbis, a process that should be conducted democratically and placed solely in the
hands of city residents. Movement for Progressive Judaism v. Ministry of Absorption et al., HCJ
11585/05 [Hebrew]. See also Zvi Scheiman, “HCJ Criticizes Process of Elections for Municipal
Rabbis,” Srugim (online news for the religious community, www.srugim.co.il), 22 November 2012
[Hebrew]; Brit Ne’emani Torah ve-Avodah v. Minister of Religious Affairs, HCJ 2430/11. Another
example is the conversion law proposed by Knesset Member Elazar Stern, which would extend the
authority to grant a conversion — now the purview of orthodox courts — to various municipal rabbis,
thereby easing the conversation process; thus, rabbinical courts would be established throughout
the country and any convert could choose where to undergo the process. In effect this would mean
erosion of the decision-making power of rabbinical courts on matters of conversion. In November
2014 a compromise was proposed with respect to the law — that only the Chief Rabbinate have
authority to approve conversions. See Yaki Adamker and Omri Nahmias, “The Government
Approved a Compromise Version of the ‘Conversion Law’,” Walla News, 2 November 2014,
http://news.walla.co.il/item/2798049 [Hebrew]. Moreover, in 1995 a family court was established
on the basis of the 1995 Family Court Law, in order to address family disputes such as divorce,
adoption, visitation, and the like. See 1995 Family Court Law, at http://www.nevo.co.il/law_html/
Law01/072_009.htm [Hebrew].



Image 1: October 13, 2014 —Women of the Wall launch a campaign using advertisements
on buses throughout Jerusalem, the first campaign of its type, encouraging girls to
celebrate their bat mitzvah at the Western Wall

(Photo: Women of the Wall and Flash 90 / Miriam Alster)

Image 2: “Mom, I also want to celebrate [my] bat mitzvah with the Women of the
Wall.” (Photo: Women of the Wall and Flash 90 / Miriam Alster)
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Introduction

April 24, 2013, marks a historical turning point for the Western Wall. On that
day a group of religiously observant activist, feminist women — the “Women of
the Wall” — succeeded in breaking the ceremonial status quo at the Western Wall,
the holiest site for Jews throughout the world. Jerusalem District Court Judge
Moshe Sobel issued a decision that interpreted the earlier Supreme Court ruling
on the “Women of the Wall”” as recognizing their fundamental right to hold their
customary prayer services in the women’s section of the Western Wall prayer
area.* This marked a dramatic shift: recognizing the right of the Women of the
Wall to conduct a religious ceremony at the holiest Jewish site, in a manner to
which most of the worshippers there strongly object — prayer and songs of praise
by women on the first of the month (Rosh Hodesh) and reading from the Torah
while wrapped in a colorful prayer shawl (tallit) and prayer phylacteries (zefilin).
The court (with the exception of its vice-president, Judge Menachem Elon?) was
convinced that the practices of the Women of the Wall do not contradict Jewish
law, and in effect it opened the door to ceremonial pluralism at the Wall, which
in turn is open to all. At the time the Women of the Wall had already identified
the next stage in their feminist, intra-religious struggle: religious, egalitarian bat
mitzvah ceremonies at the Western Wall, including calling girls up to the Torah.
Towards this end, in October 2014 the group launched a publicity campaign using

! State of Israel v. Ras et al., (interpreting High Court of Justice (HCJ) decision 257/89, Hoffman v.
the Custodian of the Western Wall, Piskei Din [Court Decisions], vol. 48 (1994) 265 (2)), Appeal by
the State of Israel 23834-04-13, available in English at: http://womenofthewall.org.il/wp-content/
uploads/2012/06/Final-File_Women-of-the-Wall-Ruling_April-25-2013-2.pdf.

2 Supreme Court Vice-President Menachem Elon (a professor of Jewish Law and a religiously
observant Jew who maintained an orthodox lifestyle) described his position on the issue of women
worshipping at the Western Wall as follows: “Women are required to pray, but they are not required
to pray in public. Women are released from obeying [affirmative] commandments of “do” based
on time, that is, commandments whose execution depends on fixed points in time. Anyone released
from “do” commandments based on time cannot be counted among the ten [individuals] required
to make a minyan [minimal quorum for communal prayer].... A prayer service composed of
women and conducted completely by women, as is customary among men, contradicts Halacha
[Jewish law].... Women are released from wearing the tsitsit[obligatory tassels on clothing] and
wrapping themselves in a tallit [prayer shawl] because this commandment numbers among the “do”
commandments based on time, as the obligation is time-bound, but they are permitted to follow this
commandment.” HCJ 257/89, Hoffman v. the Custodian of the Western Wall, Piskei Din, vol. 48
(1994) 265 (2) [Hebrew].
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