











































































































































































































































































































100 The Temple Mount and the Western Wall in Israeli Law

33 From a speech delivered to the Council of the Palestinian Authority, 10.10.96,
see: Yediot Ahronot, 11.10.96. At the end of July 1997, the Information Ministry
of the Palestinian Authority distributed a document stating that “the Western
Wall is none other than the Western Wall of the al-Agsa mosque, to which
Mohammed tethered his wondrous horse aon his flight to Jerusalem.” Further
on, the document denies the holiness of the Western Wall for Jews and claims
that there is no scientific evidence to show that the wall was part of the Temple
Compound. See: Ha'aretz, 1.7.97.

34 As translated by Dr. M. Kedar of the Department of Arabic Studies at Bar Ilan
University, and I thank him for it.

35 Midrash Shmoth Raba, 2, 2. For the history of the Western Wall and its holiness
for the Jews, see: M. Ben Dov, M. Na'or, D. Aner, The Western Wall, Tel-Aviv:
The Ministry of Defense Publications, (1981) (hereinafter: Ben Dov: The
Western Wall), pp- 11-92; S. Shefer, Nezer Tifartenu, Ramat-Gan: Masada
(1968); Vilnay, Jerusalem. The Capital of Israel, The Old City, Vol. 1, Jerusalem:
Achiever, 5th edition (1970), pp. 308-330; A New Chapter in the History of the
Western Wall, 1967—-1973, Jerusalem: The Ministry of Religious Affairs, (1973);
R. P. Goldschmidt, The Western Wall, An Annotated Bibliography, Jerusalem:
Yad Ben-Zvi (1980), pp. 255ff; Rabbi M. Tokazinski, The Holy City and the
Temple, Jerusalem (1970), Part 4, Chap. 2.

36 Ben-Dov: The Western Wall, pp. 33, 56-57.

37 Sece: The Western Wall Trial: Report of the International Wall Commission, Tel
Aviv: Tel-Aviv Publications, (1931), pp. 44, 97 (hereinafter: The Western Wall
Trial)y, G. Le Strange, Palestine Under the Moslems, Boston: Houghton Mifflin,
(1890), pp.155, 158, 161-163, 178-179, 181, 183, 187; A. Elad, Medieval Jerusalem
and Islamic Worship, Leiden, New York, Koeln: E. J. Brill (1955), pp. 99-102.

38 Elad, A., Medieval Jerusalem, op. cit. pp. 97-99. The renowned Muslim
historian, Mugir a-Din, however, wrotc at the end of the 15" century that the
Prophet Mohammed entered the Haram-al-Sharif through a gate in the south
end of the wall, and that the stairs leading to the Dome of the Rock in front of
the gate are called the al-Buraq Stairs. See: Le Strange, op. cit. p.183.

39 Ibid. p. 102. Also see the map on p. XVIIL

40 Ben Dov: The Western Wall, p. 58. Ben Dov has told me that his conclusion
concerning this issue is based on Muslim sources.

41 Y. Porat, The Growth of the Palestinian Arab National Movement 1918-1929,
Jerusalem: The Hebrew University of Jerusalem (1971) (hereinafter: Porat), pp.
210-211; Report of the Wall Commission (see note 36 below), pp. 45, 48 and
appendices VI, VIIL.

42 The Shaw Commission had preceded the Commission that dealt with Western
Wall rights. The Shaw Commission investigated the reasons for the outbreak of
bloody viclence known as the Disturbances of 1929. The Commission stated,
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43

45
46

47
48

49

50
51
52
53
54
35
56
57
58
59
60

61
62
63

65

among other things, that the “Buraq propaganda’ and the actions of the Arabs
in the Western Wall prayer square was aimed at recruiting popular support for
the Arab national movement, disturbing the Jews and emphasizing Muslim
rights in the area. See: Report of the Commission on the Palestine Disturbances
of August 1929, London: Printed by His Majesty’s Stationery Office (1930)
(Cmd. 3530) (hereinafter: Report of the Shaw Commission), pp. 7374, 82, 158~
159. See also: Western Wall Trial, pp. 47, 49, 140.

Z. Vilnay, Jerusalem: The Capital of Israel, The Old City, Vol. 1, pp. 333-335.
For details on this struggle, see: Porat, pp. 210-222,

Ibid. p. 216.

The Western Wall Trial, pp. 49, 61, 94, 95, 96, 120, 121-122, 140; Ben Dov: The
Western Wall, p. 123.

Ibid., p. 61.

Report of the Commission appointed by His Majesty’s Government in the United
Kingdom of Great Britain and Northern Ireland, with the approval of the Council
of the League of Nations, to determine the rights and claims of Moslems and Jews
in connection with the Western or Wailing Wall at Jerusalem, 1930, London,
Printed and Published by His Majesty’s Stationery Office, (1931), p. 18,
(hereinafter Report of the Wall Commission).

A Brief Guide to the Rock and ALHaram Al-Sharif, Published by the Supreme
Wagf Council, Jerusalem, (1965), pp. 44-79.

See Aref al-Aref, The Detailed History of Jerusalem. Amman, 1961 (Arabic).
Ibid, p. 544.

Guidebook to Al-Agsa Mosque, Islamic Waqf Administration, Jerusalem, (1990).
Encyclopedia of Islam, New Edition, Vol. 1, p. 1310; Vol. 111, p. 173,

Ibid. Vol. I1I, p. 174.

Report of the Wall Commission, p.38.

For the report of the Commission, see the report mentioned in note 39 above.
Report of the Wall Commission, pp. 20, 22-23.

Ibid. p. 40.

Ibid. pp. 41-42.

Ibid. pp. 42-43. The Commission stated that “a long time before the Western
Wall became the Mustim Waqgf, the lamentations and prayers of Jews could have
been heard™ from their prayer square at the Western Wall (Ibid. p. 43).

Ibid. p. 41.

Thid. pp. 42-43.

Thid. pp. 12, 38, 39-41.

Ibid. pp. 52-59

Ibid. pp. 36-39, 57, H.C. 222/68 24(2) pp. 141, 207 opposite the letters a-c; L. G.
A. Cust, The Status Quo in the Holy Places 1929, Printed for the Government of
Palestine by His Majesty’s Stationery Office, p. 12.
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66
67
68
69
70

71

72

73

74

75
76
77
78
79
80
81

82
83

84
35

86
87

H.C. 222/68 24(2), p. 174 opposite the letters b-e,

Codex, 1984, p. 94.

See Note 17 above.

Adv. Dvorah Hausen-Kuriel of Jerusalem revealed this fact in a new (yet un-
published) research on the History of the Western Wall which she wrote recently.
A New Chapter in the History of the Western Wall, 1967, Jerusalem: Ministry of
Religious Affairs, 1973, pp. 5, 34-35.

The lecture was given in the framework of the Third International Committee on
the Origins of current Law, which took place in Jerusalem at the beginning of
July 1996. A printout of the lecture, prepared by the lecturer himself, was
presented to me by Enrico Molinaro, an Italian Ph.D., and I am grateful to him
for it.

Page 12 of a lecture by Prof. Platzi. See also: H.C. 67/93, The “Kach” Movement
vs. The Minister of Religious Affairs, P.D. 47(2) 1, p. 2, opposite the letter g, p.
6, opposite the letters e-f.

According to information I received from the late Prof. H. Lazarus-Jaffe,
2.6.1996, for which 1 am thankful.

See: Section 2 of the Preservation of Holy Places Law — 7 years imprisonment
(1); Sections 406, 408 of the Penal Code, 1977; Codex, 1977, p. 226; Sections 29;
37 (a) (c) of the Antiquities Law, 1978, Codex, 1978, p.76; Section 8 of the Mines
Ordinance 1925, Dinim, Vol. 17, p. 9899 (Laws of Israel, Vol. B., p. 910}, Section
74 of Military Jurisdiction, Cedex, 1955, p. 171.

Section 8 of the Mines Ordinance, Section 29 of the Antiquities Law; Section 77
(a) of the Petroleum Law, 1952, Codex 1952, p. 322.

Section 22(a) of the Drainage and Flood Control Law, 1957, Codex, 1958, p. 4.
Sections 70-71 of the Water Law, 1959, Codex 1959, p. 166.

Section 14 of the Local Authorities (Sewerage) Law, 1962, Codex, 1962, p. 96.
Sections 4-5 of the National Parks and Natural Reserves Law, 1963, Codex,
1963, p. 149.

Section 51 of the Rehabilitation Zones (Reconstruction and Evacuation) Law,
1965, Codex, 1965, p. 279.

Sce also: Section 34 of Health Resorts Authority Law, 1973, Codex, 1973, p. 181;
Section 99 of the Planning and Building Law, 1965, Codex, p. 307.

See definition of this term in Section 1 of the Antiquities Law, 1978.

H.C. 6403/96, The Temple Mount Faithful vs. the Mayor of Jerusalem, P.D.
50(4), p. 241.

Section 1 of the Preservation of Holy Places Law, 1967; Section 3 of the Basic
Law: Jerusalem, Capital of Israel, Codex, 1980, p. 186.

Section 2(a) of the law.

Section 2(b) of the law.

H. Cohen, The Status of Jerusalem in Israeli Law: Twenty Years in Jerusalem,
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88
89

90

91
92

93

94

95

9%
97
93

The Ministry of Defense Publications and the Jerusalem Institute for Israel
Studies, Tel-Aviv, (1988), pp. 246, 253.

Codex 1977, p. 226.

See: Sections 19-20(b) of the Penal Law; Crim.A. 125/50, Yakobowitz vs. the
Attorney General, P.D. 6, pp. 514, 545 and further, Crim.A. 67/54, Dahoud vs.
the Attorney General, P.D. 9, pp. 654, 666; Crim.A. 234/64, Kimmel vs. the
Attorney General, 18(4), pp. 374, 378; Crim.A. 390/62, Abu Rabiya vs. the
Attorney General, P.D. 17(4), pp. 2913, 2931; Crim.A. 176/71, Rabbi S. Baruch
vs. the State of Israel, P.D. 26(2), pp. 667, 675, opposite the letters a-b.

The exception is the Temple Mount, whose holiness, according to Judaism, is
eternal, even though it is forbidden to enter it. See: Chap. Three above, the
passage betweethe notes 19-20.

See, for instance, Motion 440/61 P.D. 13, pp. 1925, 1926 opposite the letters d-e.
See: H.C. 223/67 P.D. 22(1) pp. 440, 448 opposite the letters d-f, H.C.222/68
P.D. 24(2), pp. 141, 181, opposite the letter {; p. 182, above the letter a; p. 204,
opposite the letters d-e.

See: Sub-section (13)(13) of the Status Quo Arrangement of the Tunnel, as
quoted on pp. 118-119 in the Report of the Investigation Committee Concerning
the Hebron Massacre, 1994,

From the 7' until the end of the 11*" century (and some say even until mid 12'F
century), Jews have prayed with Muslim permission in a synagogue in the
Temple Mount. See: Mugir a-Din, The Supreme Comradeship and the History of
Jerusalem and Hebron, Cairo: Blaak, (1866-1867), pp. 248-249. See also: Shiller,
The Dome of the Rock, p. 29. Only in modern commentary on the Koran, which
is tainted by political considerations, can one find a ban on Jewish prayer on the
Temple Mount. See: Said Katab, n the Shadow of the Koran, 5" Edition, (1967),
Vol.15, p. 12 (Said Katab, a modern Koran commentator, writer and member of
the Muslim Brotherhood, was executed in Egypt in 1966); Maztaba Zabari The
Mind, Science and the Scientist in Relation to the Creator, Cairo, (1950), Vol.4,
pp. 203-204. See also: Dr. Ashak Musa al-Husseini. The Al-Islamic Remnants in
the Temple before Omar’s Conquest Azhar Scroll, Vol. 39, pp. 408, 410. (I am
grateful to Prof. M. Sharon, former Adviser to the Primer Minister on Arab
Issues, and to Y. Hason of the Department of the History of Islam in the Hebrew
University in Jerusalem for acquainting me with these sources and translating
them for me). See also: interview with the Sheik of al-Agsa, Mohammed
Hussein, published in Ha'aretz, 14.8.95.

H.C. 257/89, 2410/90, Hoffman vs. Appointee in Charge of the Wailing Wall,
P.D. 48(2), p. 265.

Ibid, p. 318 opposite the letters e-f.

Ibid. p. 346 opposite the letters e-f.

Ibid. p. 350 opposite the letters d-e.
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99 Ibid. p. 356 opposite the letter c- p. 357 opposite the letter a.

100 Ibid. p. 355 opposite the letters e-g.

101 H.C. 7128/96, Temple Mount Faithful vs. The Government of Israel, P.D. 51(2),
p. 509.

102 Ibid. p. 518, opposite the letter a.

103 Ibid.

104 See H.C. 222/68 P.D. 24(1), p. 181 opposite the letters g-p. p. 182 above the
Jetter a.

105 E. Waldenberg, Responsa, Part 10, Section (a), pp. 26-27; A.M. Ravillo, “On the
Prohibition of a Gentile from Entering the Temple Area,” Sinai. Journal on
Torah and Jewish Studies, Y. Raphael (ed.), Jerusalem: Mosad Harav Kook, Vol.
70, (1972), p. 267; Rabbi Y. Shilat, “Building a Synagogue on the Ternple Mount
in Our Days,” Tchumin, Vol. 7, (1986) pp. 489, 511.

106 P.D. 51(2), opposite the letters f-g.

107 See: H.C. 4/64, Wagner vs. the Attorney General, P.D. 18(1) p. 29; H.C. 806/88,
Golan vs. The Censorship Board, P.D. 43(2), pp. 22, 39, 41; H.C. 953/89, Endor
vs. The Mayor of Jerusalem, P.D. 45(4), pp. 683, 690; H.C. 7128/96, first section,
on p. 522, opposite the letters d-e,

108 Following H.C. 806/88 P.D. 43(2) on p.30, opposite the letter e and on p. 37,
under the letter g.

109 P.D. 51(2) pp. 524-525 (Section 15).

110 Ibid. p. 525, opposite the letters a-b.

111 Ibid. p. 526, opposite the letters c-d.

112 Ibid. p. 525, opposite the letter b.

113 Section 15 (c) of Basic Law: Judicature, 1984.

114 Last Section of the judgement.

115 See the beginning of section 17 on p. 18 of the judgement.

116 Dinim, Vol. 7, p. 3583.

117 H.C. 650/88, The Isracli Reform Movement vs. the Minister of Religious Affairs,
P.D. 42(3), pp. 377, 381; H.C. 292/83, The Temple Mount Faithful vs. the
Jerusalem Police Commander, P.D. 38(2), pp. 449, 454, opposite the letters f-g.

118 P.D. 24(1) 141. See also: H.C. 267/88 P.D. 43(3), pp. 728, 737; H.C. 4185/90 P.D.
47(5), pp- 221, 282. See also: Chapter Nine below.

119 Dinim, Vol. 7, p. 3673.

120 P.D. 24(2), p. 197, opposite the letters c-g; p. 225, opposite the letters b-c.

121 See sources in note 119 below.

122 P.D. 302}, p. 505.

123 Ibid. p. 507, opposite the letters c-d.

124 Tbid. p. 506, opposite the letter g; p. 507, opposite the letter b,

125 P.D. 47(2), pp. 1, 5-6.

126 Ibid. p.3, opposite the letter e.
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127
1238
129
130
131
132
133
134
135
136

137

138

139
140
141
142
143
144

145
146
147
148
149
150

Ibid. p.5, opposite the letter a; sec also: Ibid. p 4, opposite the letter c.

H.C. 257/89, 2410/90 P.D. 48(2), p. 265.

Ibid. p. 356, opposite the letter ¢,

Ibid. p. 356, opposite the letter a.

Ibid. p. 355, opposite the letters e-f.

ibid. ibid. opposite the letters b-c.

H.C. 3358/95; P/D/ 54(2), p. 345.

Ibid. p. 363, opposite the letters b-c.

Ibid.

Government Resolution No. 761; see also H.C. 222/68; P.D. 24 (2), p. 169 under
the letter g; p. 170, opposite the letter c.

Memorandum dated 16.1.86 of Deputy of the Government Secretary, Ariech
Zohar, concerning prayer on the Temple Mount, Ha'aretz, 25.2.97; N. Shragai,
“It is forbidden to enter, but why?”

See H.C.222/68, Cohen vs. the Minister of Police; H.C. 99/76 P.D. 30 (2), p.505;
H.C. 537/81, Stanger vs. the State of Israel, P.D. 35 (4), p. 673; H.C.22/93, Ben-
Yosef vs. the Minister of Religious Affairs, P.D. 41(1), p. 855; H.C. 67/93,
“Kach” Movement vs. the Minister of Religious Affairs, P.D.47 (2), p.1.

H.C. 2725/93, Salomon vs. Israel Police, P.D. 49(3), p.366.

P.D. 24(2), p.168, opposite the letters c-d.

P.D. 49(5), p. 369, opposite the letters b-c.

See note (73} above.

Ibid.

“The values of a Jewish democratic state —a study of Basic Law: Human
Dignity and Freedom,” in Haprakfii, Jubilee Volum, Tel Aviv: The Isracl Law
Association, 1993, pp. 19-20.

P.D. 30(2), p. 505, p.506 opposite the letter g, p. 507, above the leiter a.

P.D. 47(1), p. 7, opposite the letters b, d-e.

Ibid.

H.C. 7128/96 P.D. 51{2), p.509.

Ibid., Section 7 on pp. 517-518.

My experiences were as follows: on 20.8.95, at 10:00 a.m., I went with my son to
the Temple Mount. As befits the holiness of the place, we both wore skullcaps.
At the entrance to the passage leading to the Mughrabi Gate stoed a few
soldiers. One of them inquired about me and asked of my intentions on the
Temple Mount. Identifying myself and explaining to him that we merely intend
to visit the site, I asked the reason for his questions. He referred me to the police
officer standing nearby. In answer to my question, the officer explained that the
police totally prohibit Jewish prayer — even private prayer — on the Temple
Mount since “every prayer might cause a disturbance of public order.”
According to him, a Jew who attempts to pray, even in a desolate corner on
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151

152

153

the Mount, risks real danger from the Muslims of the place. He clarified to me
that since I was wearing a skullcap, I was suspected of planning to pray on the
Temple Mount; therefore, a policeman would escort me and my son during our
visit in order to watch over and protect us. According to him, had I not been
wearing a skullcap, I would not have been given police escort; I would have been
just like any other tourist in the place. And indeed, from the Mughrabi Gate,
only I and my son were escorted by a policeman (a Christian Arab, as it turned
out), who Icad us through the Temple Mount along a fixed, pre-set route that did
not include entrance into any mosque. It was explained to me that we were
prohibited from entering the mosques (!7.). During the entire visit, we were
trailed by another man. As “our” policeman clarified to me, that man was one of
the puards of the Muslim Waqf, who followed us in order to make sure that we
did not pray. Following this incident, I wrote to the Minister of Internal
Security, M. Shahal, bringing to his attention that the policy of the police
concerning private Jewish prayer on the Temple Mount is not in accordance with
the ruling of the High Court of Justice. In addition to.that, I asked to arrange a
date with the offices of the Temple Mount in which a Jewish lawyer could pray
privately on the Temple Mount under the conditions set by the police. The
deputy legal adviser of the Ministry of Internal Security, lawyer R. Gottlieb,
dismissed my petition, basing her decision on the GovernmeResolution of
20.8.67, which forbids Jews to pray on the Temple Mount.

According to the letters of the Chief of Police of the Jerusalem District (19.3.97
and 14.7.97) to Yisrael Meydad from the Temple Mount & Eretz Isracl Faithful
Movement, copies of which had been given to me, in a discussion held on
24.7.97, p. 8 of the protocol.

One should not raise his voice in prayer, nor pray solely in his heart, but rather
articulate the words with his lips and whisper them quietly.” See: Maimonidcs,
The Book of Love, "The Rules of Prayer”, Chap. 5, Rule 9; Shulchan Aruch,
Orach Chaim, “The Rules of Prayer”, Section 101, Section 2; Babylonign
Talmud, Brachot, p.31 at the bottom of page (a). See also: Maimonides op. cit.,
”Rules of the Shmah Prayer”, Chap. 1, Rule 4; Chap. 2, Rules 3, 8; Shulchan
Aruch, op. cit., Section 62, Section 3; Section 63, Sections 1-3. For the need to
stand during prayer, see: Maimonides, op. cit., “The Rules of Prayer”, Chap. 5,
Rules 1, 3-4. For the need to bow during prayer, see: Maimonides, op. cit.,”The
Rules of Prayer”, Chap. 5, Rules 10, 12; Shulchan Aruch, Section 113, Sections
1, 4.1 am grateful to Mr. Yehudah Ezion for compiling these sources for me.
As noted above, H.C. 222/68 ruled that the right of free access is distinct from
the right of free worship,

154 See also Section 3 of Basic Law: Jerusalem, Capital of Israel.

155

The regulations of the Preservation of the Holy Places Law were enforced on the
Administered territories by incorporating them in an edict of the military
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156
157

158

159

160

161
162

163

164
165
166
167
168
169
170
171
172

173

174
175

governor — the Edict Concerning the Preservation of the Holy Places (Judaca
and Samaria) (no. 327), 1969; Rules of Behavior in the Holy Places (Judaea and
Samaria) 1970; Rules of Behavior in the Holy Places (Judaea and Samaria) 1975.
P.D. 22(1), p. 440.

Ibid., opposite the letters a-e. In light of the fee exemption, most of the Jews and
the tourists prefer to enter the Temple Mount through the Mughrabi Gate. The
Wagf has consequently canceled the fee at all the gates of the Temple Mount,
charging a fee only at the entrances to the al-Aqgsa Mosque and the structure of
the Dome of the Rock.

See, for instance: H.C. 1663/94, Salomon vs. Police Officer Givati, P.D.
{23.3.1994) (not published); H.C. 3995/94, Temple Mount Faithful vs. Israel
Police, judgement on 14.7.1994 (not published); H.C.4868/95 P.D. 47 (5), p. 221;
thus, for example, on Tisha B’av on 6.8.1993, the police closed off the Temple
Mount for Jews and Muslims alike for fear of major disturbances.

H.C. 2725/93, Salomon vs. General Commander of Israel Policy, P.D. 49(5), p.
366; H.C. 4044/93, Salomon vs. Jerusalem Police Commander, P.D. 49(5), p.
617, H.C. 2431/95, Salomon vs. Israel Police (not published); H.C. 3163/96,
Salomon vs. Israel Police (not published); H.C. 5288/96, Salomon vs. Israel
Police (not published); H.C. 3374/97, Salomon vs. Israel Police (not published)
Section 11 on his additional statement to the High Court of Justice on
29.10.1996. '

H.C. 222/68 P.D. 24(2), p. 221, opposite the letter b.

For references, see: Chap. 4, above; H.C. 222/68, pp. 148-153, 190-192; H.C.
4185/90 P.D. 47(5) 221, 261 opposite the letters c-g.

H.C. 537/81 P.D. 35(4) 63, p. 681 under the letter g, 682 above the lettter a; H.C.
222/68 P.D. 24(2), pp. 153-156.

P.D. 24(2), p. 148 opposite the letter d.

H.C. 257/89. 2410/90 P.D. 48(2) 265.

Ibid. p. 356 opposite the letter c.

H.C. 537/81 P.D. 35(4), p. 675 opposite the letters f-g.

Ibid. p. 680, last line.

Ibid. p. 680.

H.C. 2410/90.

P.D. 48(2), p. 98, opposite the letter d.

H.C. 222/68 P.D. 24(2), p. 153 (par. 12) — 156. However, this is not a thorough
discussion on the issue of requiring the Minister to formulate regulations. Such a
discussion is outside the scope of this paper.

See H.C. 222/68 P. D. 24(2), p. 189 opposite the letters d-g, 190, 192 opposite the
letter g.

See Addition 114.

H.C. 4185/90 P.D. 47 (5), p. 281, opposite the letter g.
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176
177
178
179

180

181

182
183
184
185
186
187
188
189
150

191

192

193

194

195
196

197
198
199
200
201

The Codex 1965, p. 307.

The Codex 1978, p. 76.

Official Gazette No. 1390, 30.8.1967, p. 215,

P.D. 24(2), p. 168, opposite the letter ¢; p. 220, opposite the letters b-¢; p. 227,
opposite the letters a-d.

H.C. 222/68; H.C. 257/89 P.D. 48(2), p. 352; H.C. 4185/90 P.D.4 7 (5) p.282,
opposite the letters a-e.

Thus he was instructed by the High Court of Justice in its decision on 28.10.1989,
in H.C. 153/86, Temple Mount Faithful vs. Jerusalem Police Commander {not
published). The instructions were issued on 18.9.1988 and marked P/8.

H.C. 4185/90 P.D. 47 (5), p. 288, opposite the letter f.

Ibid. Sections 4546 on pp. 285-286.

H.C. 6403/96 P.D. 50(4), p. 241; see also H.C. 7128/%6 P.D. 51(2), p.509.

P.D. 50(4), p. 246 opposite the letters b-c.

Ibid. p. 248 opposite the letters b-c.

Ibid., opposite the letter e,

Ibid., opposite theletter f.

H.C. 5592/99 (not published).

For details, see B. Ben Dov, Man and Stone in Jerusalem. Tel Aviv: Modan,
1989, p. 75 (Hebrew); A. Mazar, The Complete Guide to the Archaeological
Excavations on the Temple Mount. Jerusalem: Shoham, 2000, p. 41 (Hebrew).
According to information I received from a reliable source who asked to remain
anonymous.

According to information 1 received from the Antiquities Authority, from the
Jerusalem Police and from the arguments in H.C. 8666/99 (below); see also
newspapers of those days.

According to information I received from the Jerusalem police and from high-
ranking security officers whose identity may not be revealed.

According to information I received from the Minister for Jerusalem Affairs,
Haim Ramon, on 11.6.2000, in a meeting with myself and other members of
the Committee for the Prevention of Destruction of Antiquities on the Temple
Mount.

H.C. 8666/99; P.D. 54(1), p. 199.

N. Shragai, “Rubinstein: The opening on the Temple Mount — a kick on Jewish
History,” Ha'aretz, 2.12.1999; see also Ha'aretz, 3.12.1999.

Paragraph 12 in his answer to the petition.

See Note 182,

H.C. 9474/96 (not published).

P.D. 54(1), p. 199, 203.

Ibid. p. 206, opposite the letters a-b.

202 Ibid. p. 207 opposite the letter g; p. 208 opposite the letter a.
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203 Ibid. ibid. A petition by the petitioners for a reconsideration was also dismissed,
474/00 (not published).

204 According to information I received from the Chief of the Antiquities Authority,
A. Drori, in a meeting on 15.6.2000 with myself and other members of the
Committes for the Prevention of Destruction of Antiquities on the Temple
Mount.

205 H.C. 9435/93 P.D. 47(5), p. 865, 870 opposite the letters b-c.

206 P.D. 54(1) opposite the letter b; H.C. 7128/96, p. 528 opposite the letters e-f.

207 H.C. 4935/93 p. 871 opposite the letters e-f; H.C. 8666/99, p. 200 opposite the
letters c-e.

208 H.C. 4185/90 P.D. 47(5), p. 281 opposite the letter g.

209 See Note 173.

210 H.C. 267/88 P.D. 43(3), p. 738 opposite the letter a; p. 741 opposite the letter g.

211 H.C. 7128/96 P.D. 51(2), p. 524 opposite the letters a-b.

212 See above.

213 H.C. 267/88 P.D. 43(3), paragraphs 15-17, pp. 739-742.

214 P.D. 38(1), p. 494, 500 opposite the letter c; see also H.C. 267/88 P.D. 43(3), p.
743 opposite the letters b-d.

215 The Law of Antiquities, paragraph 29(c).

216 Ibid. ibid.

217 See above.

218 H.C.267/88 P.D.43 (3), p.742, opposite the letter a.

219 See Chapter Three above.

220 Compare with: Motion 440/61, Morgenstern estate vs. Etkayam, P. D. 15 (3)
1925,

221 P.D.24 (2), pp.171-172; see also the words of President Agranat in H.C. 109/70,
The Coptic Muteran vs. The Minister of Religious Affairs, P.D. 25(1}, p. 247,
opposite the letters f-g.

222 P.D. 24(2), p.160, opposite the letters d-e. _

223 Crim App. 51/76 (District-Jerusalem), State of Israel vs. Chanan, Psakim
Mehoziim, {Law Reports of the District Courts), 1977, 1, p. 392.

224 Crim. C. (District-Jerusalem) 203/84, State of Israel vs. Livni, Psakim Mehoziim
1990 (Part 3), p. 330.

225 Ibid. p. 383 opposite the letters a-b.

226 P.D. 43 (3), p. 728.

227 Ibid. p. 735 opposite the letters b-c.

228 Ibid. the letters c-e.

229 Ibid. p. 737 opposite the letter g; p. 738 opposite the Ietters a-b; p.739 opposite the letter c.

230 Ibid. opposite the letters f-g; see also: H.C. 109/70 P.D.25(1), pp. 225, 249
opposite the letters d-e.

231 Ibid. p. 742 opposite the letters b-c.
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232
233
234
235
236
237
238

239
240

241
242
243

244

245

Ibid. p. 741 opposite the letters a-b.

Ibid. p. 742 opposite the letters d-e.

Ibid. opposite the letter c.

H.C. 222/68; H.C. 267/88 P.D. 43(3), pp. 728, 737.

H.C. 222/68, the words of President Agranat; P.D. 24(2), p. 201.

H.C. 537/81 P.D. 35(4), pp. 673, 680; H.C. 33/92 P.D. 46(1), pp. 853, 856.
For references see H.C. 222/68; H.C. 99/76 Cohen vs. the Minister of Police;
P.D. 30{2), p. 505; H.C. 537/81 Stenger vs. The State of Israel; P.D. 35(4}, p. p.
673; H.C. 33/92 Ben Yossef vs. The Minister of Religious Affairs P.D. 46(1), p.
855; H.C. 67/93 The Kach Movement vs. The Minister of Religious Affairs P.D.
47(2), p. 1, p, 5-6 opposite the letters a-¢.

H.C. 109/70 P.D. 25(1), pp. 225, 247.

H.C. 105/70; H.C. 187/77, The Coptic Muteran vs. the Isracli Government, P.D.
33(1), p. 225; when referring to invasion, see H.C. 109/70 P.D. 25(1), pp. 240-
244. Although the High Court of Justice had ordered the police to allow the
Copts the right of possession in the two chapels as petitioned, they postponed
carrying out the order for three weeks in order to allow the government to deal
properly with the conflict. The government did intervene but the clarification of
the conflict has not been completed to this day, and the right of possession in the
two chapels has remained with the Ethiopians, in contrast to the decision of the
High Court of Justice.

H.C. 187/77; 1bid. p. 250 opposite the letter f.

H.C. 99/76; H.C. 67/93.

H.C. 292/83, The Temple Mount Faithful vs. Jerusalem Police Commander,
P.D. 33(2), p. 449. Although the area of prayer outside the Mughrabi Gate is
holy to neither the Jews nor the Muslims, the judgement was grounded on the
same principles as were the judgements concerning the inside of the Temple Mount.
H.C. 257/89. Deputy President of the Supreme Court, M. Elon, stated that the
issue of the petition is the freedom of access of the petitioners to the Western
Wall (P.D. 48(2), p. 298 opposite the letter d.). Yet it is clear that no one
restricted them from approaching the Wall. The objection of the Jewish
Orthodox was not to the women’s approaching the Wall but rather to the way in
which they had wanted to pray there, shrouded in talitoth, reading from the
Torah and singing. See Ibid. pp. 266, 280-292.

The conflict between an Arab of east Jerusalem and the Coptic Church over
rights to the basement under his tannery in the Old City began on July 1996. The
Copts recruited President Mubarak of Egypt to their cause. He turned to
Chairman Arafat, who promised to help the Copts. When Hirbawi refused to
relinquish his claims to the basement and withdraw his petition from the
Jerusalem Magistrates Court, Arafat ordered him kidnapped and held in
captivity in the basement of the Palestinian Secret Service in Jericho, until
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246

247

248

249
250

251

252

253
254

255

256
257
258

259

Hirbawi would change his mind. Hirbawi was released under pressure from the
Isracli authorities, and his petition against the Coptic Church is being
adjudicated in C.C. (Magistrate-Jerusalem)10897/96.

The 8.6.1996 decision of the Magistrate Court in Moticn 6898/96 in the
aforementioned case. See also: the 7.8.1994 decision of the Jerusalem District
Court in Motion 994/94 in Civ.C.396/94 (not published).

See, for example, H.C. 222/68; H.C. 99/76; H.C. 33/92 P.D.46(1), p.855; H.C.
67/93 P.D. 47(2), p. 1.

P.D. 38 (2), p. 459, Compare with: H.C.153/83, Levi vs. The Commander of the
Southern District of the Israeli Police, P.D. 38 (2), p. 393.

Ibid. p.4535 opposite the letters e-g.

Ibid. p. 456 opposite the letter c; p. 457 opposite the letters a-b; see also H.C.
153/83 P.D. 38 (2), pp. 393, 399-413; H.C. 2431/95 (not published).

Ibid. p.458 opposite the letter a. For these same reasons, the High Court of
Justice dismissed the petition of Gershon Solomon, the leader of the Temple
Mount and Eretz Isracl Faithful Movement, against the police, which
permanently prevents him from realizing his right of free access to the Temple
Mount during Jewish holidays. See: H.C. 2725/93 P.D. 49(5), pp. 366, 365-371.
H.C. 8171/00 Yogev vs. Y. Yitzhaki, Commander of the Jerusalem District
Police, judgement of 29.11.2000 (not published); H.C. 9458/00 Temple Mount
faithful vs. M. Levi, Commander of Jerusalem District Police, judgement of
27.12.2000 (not published). H, C. 3735/200 Rabbi Rosen vs. The Isracl Police,
judgement of 26.3.01 (not published); H. C. 2702/01 Temple Mount Faithful vs.
The Prime Minister of Israel, judgement of 5.4.01 (not published). The quote is
from the petition in H.C. 8171/00.

Quote from judgement in H.C. 9458/00.

Compare: H.C. 359/79 P.D. 34(1), pp- 145, 149 opposite the letter a — dismissal
of petition about a ban that the respondent placed on the petitioner forbidding
him to enter the Machpelah Cave for fear of his injuring security arrangents
there; H.C. 153/83 P.D. 38(2), pp. 393, 405-413; H.C. 5016/96 P.D. 51{4), pp. 1,
76-80.

H.C. 257/89 P.D. 48, p. 341 opposite the letter f; the aforementioned H.C. 7128/
96, pp. 14-17, of the judgement (not yet published). See also: H.C. 2725/93,
Solomon vs. Israel Police P.D.

For details see: Berkovitz, The Wars of the Holy Places, pp. 27-31.

Ibid, pp. 27, 29, 34.

The agreement was published in Kitvei Amana (Treaty Series), No. 1190, Vol. 38,
p.1 (21.3.1999).

See: H.C. 222/68 P.D. 24(2), p. 141, p. 185 opposite the letter b, the words of
Judge Kister; p. 213 opposite the letters e-f, the words of Judge Agranat; H.C.
109/70 P.D. 25(1), pp. 134, 225 opposite the letter g; Crim.A. (Jerusalem) 117/73,
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260
261
262
263
264
265
266
267
268
269
270
271
272
273

274

275

Ruisiliades vs. the Greek Orthodox Patriarchate, judgement of 31.10.1976 (not
published); Crim.C. (Jerusalem) 123/72, Elalami vs. Murael, judgement of the
Jerusalem Magistrates Court from Judge Nashef on 7.5.1972, Section 11;
Crim.A. (Jerusalem) 5992/72, Elalami vs. Head of the Castudio de Terra Santa
Order et al., judgement of the Jerusalem Magistrates Court from Judge Y. Bazak
on 17.12.1975,

H.C. 257/89 P.D. 48(2), p.340 opposite the letters b-c; p. 342 opposite the letters
e-f; p. 346 opposite the letter g; H.C. 109/70 P.D. 25(1}, pp. 225, 234 opposite the
letter g.

H.C. 222/68 P.D. 24(2), p. 207 opposite the letters e-g.

See: Prof. G. Tadeski, “The Custom in our Existing and Future Law,”
Mishpatim, Vol. 5 (1973), p. 9.

See: C.C. (Jerusalem) 2154/84, The Armenian Patriarch vs. Aprahamian, Psakim
Mehozi'im 1986{4), pp. 492, 506-510.

For a detailed discussion of the legal essence of the rights in the Holy Places, see:
Berkovitz: Dissertation, pp. 551-589.

Section 3 of the Obsolete Legislation (Repeal) Law, 1984, Codex, 1984, p.94; see
also: H.C.222/68, P.D. 24(2), p.207, especially opposite the letter a.

See notes 180 and 183 above.

P.D. 48(2), p. 340 opposite the letters a-c.

Ibid. p. 342 opposite the letters e-f.

Collection of Regulations 4252 of 16.7.1981, p. 1212,

P.D. 48(2), p. 344 opposite the letter g.

See the discussion on the holiness of the Western Wall in Chapter Three above.
Y. Reiter, The Wagf in Jerusalem, 1948-1990, Jerusalem: The Jerusalem Institute
for Israel Studies (1991), p. 16.

Section 2 of Legal and Administrative Matters (Regulation) Law (Consolidated
Version), 1970, Codex, 1970, p. 138.

Reiter, The Wagf in Jerusalem, p. 22. The establishment of the Palestinian Wagf
and its conflict with the Jordanian Wagqf over control of the Holy Places is
beyond the scope of this paper.

Ibid. p. 131. See also: 1bid. pp. 4748, 128-129; A. Lish, The Musiim Wagf in
Jerusalem After The Arabs in Jerusalem, Jerusalem: The New East, The
Jerusalem Institute, Magnes, Vol. 34 (1992), pp. 111-113.
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